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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT: < it v 1os -

BEETHOVEN.COM LLC, et al.,

Petitioners, Case No. 02-1244
V. -
LIBRARIAN OF CONGRESS, (Consolidated with case nos. 02-1246, 02-

1247, 02-1248, and 02-1249 (consolidated
Respondent. petitions).) ’

MOTION TO STRIKE BRIEFS OF CERTAIN
PETITIONERS RELYING ON MATERIALS AND FACTUAL
ALLEGATIONS OUTSIDE THE RECORD OF THE PROCEEDING

The Librarian of Congress and Joint Petitioners the Recording Industry
Association of America, Inc. (“RIAA”), the America Federation of Television and Radio
Artists (“AFTRA™), and the American Federation of Musicians (“AFM™) (collectively
“Movants™) hereby move this Court to strike the briefs submitted by certain Petitioners
because those briefs improperly contain factual allegations and supporting materials

outside the record of the proceeding below. Consideration of this extra-record material is

precluded expressly by Section 802(g) of the Copyright Act, which provides that this
“court shall have jurisdiction to modify or vacate a decision of the Librarian only if it
finds, on the basis of the record before the Librarian, that the Librarian acted in an

arbitrary manner.” 17 U.S.C. 802(g) (emphasis added). As grounds for this Motion,

Movants state as follows:

JA-6001




Background

1. On June 20, 2003, two groups of Petitioners who are statutory licensees |

pursuant to the compulsory licenses in sections 112 and 114 of the Copyright Act |+ | | | |
(referred to collectively herein as “Licensee Petitioners™) filed briefs thatreliedon 1 1 1 | |
materials and factual allegations outside the record of this proceeding. :One brief was

submitted by Salem Communications Corp., the National Religious Broadcasters Music.

License Committee, and Live 365, Inc.! (“Salem Brief”).| The other was filed by |

Petitioners/Intervenors Beethoven.com LLC, Inetprogramming Incorporated, Internet

Radio Hawaii, Wherever Radio, and Intervenor Educational Information Corporation | | | |
(WCPE) (“Beethoven.com Brief™).

2. The Licensee Petitioners are seeking review of a decision that was reached
by the Librarian of Congress based on a record created in trial-type proceedings before a

Copyright Arbitration Royalty Panel (“CARP”) under strict procedures designed to afford

all parties the right to conduct discovery and cross-examination. ' Administrative
proceedings for the establishment of rates and terms for the section 112 and 114 statutory

licenses are governed by the Copyright Royalty Tribunal Reform Act of 1993, Pub. L1 1 1 1 |
103-198, 107 Stat. 2304 (“Reform Act” or “Act”).  The Reform Act created a whole new
arbitration scheme that is heavily dependent on the creation of a formal record. Thus, the

Act creates ad hoc arbitration panels designed to review the evidence and consider the |
arguments of concerned parties. See 17 U.S.C. 802(c). Implementing rules.;f 'the

‘Copyright Office expressly accord parties discovery rights to obtain and test the evidence,

' Live365 moved to withdraw its petition on July 7, 2003." The motion was granted by
this Court on July 9, 2003.
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37 C.F.R. § 251.45(c), and contemplate a structured, formal triai-type, fact-finding
proceeding for the orderly p;esentation and consideration of evidence and argument. See,
e.g.,37 C.F.R. §251.41;37 CF.R. § 251.43; 37 C.F.R. § 251.45(a)-(d).

3. The record of the proceeding before the Copyright Arbitration Royalty
Panel (“CARP”) closed once all evidence had been submitted by the parties.' The last
date on which material was submitted for the record of the proceeding before the
arbitrators was February 1, 2002. Once the CARP issued its report on February 20, 2002,
that record was reviewed by the Librarian of Congress (“Librarian”), whose June 20,
2002 decision (published in the Federal Register on July 8, 2002) is the' subject of the
petitions in this case. Many of the cited references that are outside the record are dated
after February 20, 2002.

4. The Salem Brief contains at least two references to material about the
Yahoo! agreement — which both the Salem Petitioners and the Petitioners in the group of
Movants discuss in their briefs at considerable length — from outside the fecord. The
material is found in footnotes 11 and 12, as well as in Addendum B which consists of two
June 2002 articles supporting these references. Addendum B2 contains allegations about
Yahoo!’s motivations for entering into a voluntary agreement with RIAA from Mark
Cuban, an individual who never testified during the CARP proceeding, and whose
statements would have been vigorously contested by the copyright owners and performers
if he had made them during the CARP proceeding and suggested that they w.ere an

accurate reflection of the deal between RIAA and Yahoo! that resulted after he had left

the company.

B
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5. The Beethoven.com brief relies on and cites to even more matenal outside
the record, and makes multiple references to materials that never were introduced into the
record of the CARP proceeding and are dated after/Februdry 2002. A partial list of these:
materials follows:

e Most items in the list of “Other References” on page ix are dated afier the close of the
record and the issuance of the CARP report in February 2002 and are cited in support:
of factual allegations in the brief at pages 5-7 and 12. These items include a July ],

2002 article, congressional hearing testimony from:2003, a letter from Members of

Congress from April 2002, a statement to Congress from June 2002, and another

article from July 12, 2002 (date is found on page 7). None ofithis material was

presented to the CARP arbitrators, and participants in the hearings had no opportunity

to test the material or the witnesses sponsoring it through cross-examination, or to:

introduce additional contextual material on redirect examination. The copyright
owners and performers would certainly have done so had the materials been created
before the close of the record and been properly introduced into the CARP proceeding
— for instance, they would have been able to offer another letter from Members of -
Congress emphasizing that the proceeding should be permitted to|run its
congressionally mandated course, as well as testimony and statements from other |
witnesses in the cited congressional hearings who supported their views.

e Page ix also includes a section for “URLs” with a list of six websites, which were 1+ 1+ 1«

never introduced into the record of the CARP proceeding, and are likely to contain,

JA-0004
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content that changes frequently. > The arbitrators never saw these websites during the
course of the proceeding, and none of the hearing participants had the opportunity to
conduct cross-examination about their contents.

o There are also frequent references to material from outside the record within the text
of the Beethoven.com brief. For instance, post-record e-mail correspondence from
Mark Cuban about the Yahoo! deal is quoted on pages 5-6 to support various factual
allegations, such as the allegation that the deal was built around multicasting to 250
viewers using a single stream of programming - an allegation that the evidence from
the record would demonstrate is false.’ See generally the testimony ‘of Steven Marks
and David Mandelbrot; RIAA Exhibit No. 075 DR (RIAA/Yahoo! agreement). Had
the copyright owners and performers been given the opportunity to cross-examine Mr.
Cuban and refute this testimony on the record, they would certainly have done so.

Argument
6. Consideration of this extra-record material is precluded expressly by

Section 802(g) of the Copyright Act, which provides that this “court shall have

jurisdiction to modify or vacate a decision of the Librarian only if it finds, on the basis of

the record before the Librarian, that the Librarian acted in an arbitrary manner.” 17

U.S.C. 802(g) (emphasis added). The record before the Librarian consists of “the record

2 For this very reason, the CARP decided that parties could not demonstrate websites
during the CARP proceeding, although they were permitted to introduce static screen
shots, which were subject to advance review and cross-examination by all parties. See,
e.g., Tr. at 4025 (Comedy Central), 4554 (MTV), 4776 (Listen.com), 5017
(AOL/Spinner), 6917 (BET.com).

3 Mr. Cuban sold Broadcast.com to Yahoo! in 1999, and the final deal between RIAA and

Yahoo! was not reached until late 2000. In fact, no aspect of the agreement was finalized
when Yahoo! took over negotiations. See Tr. 1 1242:8-14 (Mandlebrot).

JA-8005
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created in the arbitration proceeding,” id. at 802(f), and certainly does not include

materials that were not even in existence when the case was submitted to the Librarian for |
review. The Reform Act mandates that the CARP “act on the basis of a fully documented 1 |+ | |
written record,” 17 U.S.C. 802(c), requiring that decisions of a CARP must be provided

in a written report setting forth “the facts that the arbitration panel found relevant toits | | | | |
determination.” 17 U.S.C. 802(e). The emphasis in the Reform Act on the creationand | | | |
consideration of a formal record at every stage of the proceeding obviously would be

undermined if parties were permitted to appeal the record-based decision by relying on |

untested, extra-record evidence. .

7. These provisions for review based on the forrnal record mustbe strictly | | | | |
construed and applied because Section 802(g) contains a waiver of sovereign immunity. | | | |
Accor&ing to well-established principles, “[jlurisdictional grants waiving sovereign
immunity are strictly construed and may not be expanded beyond the terms expressly set |
forth in the grant.” Ramey v. Bowsher, 9 F.3d 133, 135 (D.C. Cir. 1993). See also
Department of the Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999); St. Louis Fuel and.

Supply Co. v. F.E.R.C., 890 F.2d 446, 449-50 (D.C. Cir. 1989) (noting that “we are bound
to honor the canon that waivers of the sovereign’s;immunity must be strictly construed”).
This matter goes to the Court’s jurisdiction because sovereign immunity is jurisdictional,
F.D.I.C. v. Meyer, 510 U.S. 471, 475 (1994), and thus should be resolved prior to

addressing the merits of the issues before the Court. See Ruhrgas AG v. Marathon Oil

(6] JA-0006



Co., 526 U.S. 574 (1999); Steel Co. v. Citizens for a Better Environment, 523 U.S. 83,
101-02 (1998).*

8. Strict adherence to these principles is especially important in this case,
where many of the contentions of these briefs are founded on extra-record material. The
reliance on extra-record material is not only impossible to reconcile with the scope of
review authorized by Section 802(g), it is aiéo unfairly prejudicial to the Movants. The
material was not part of the record below, and thus there was no opportunity to present
opposing evidence or to test it through cross-examination. Movants are now placed in the
untenable position of adhering to this Court’s rules and limiting their briefs to the
contents of the record, thus allowing the extra-record material to go unrefuted. Even if
they attempted to refute the mateﬁal, addressing factual allegations based on websites that
might have changed since the Beethoven.com brief was written would be almost
impossible. And if the record for this proceeding were somehow expanded to include
congressional testimony from Mr. Mandelbrot (Beethoven.com Brief at 6 n.3) that was

never introduced into the record below, in faimess Movants would also want the ability to
present the Court with the congressional testimony of other witnesses at congressional
hearings on CARP matters, including Ms. Rosen of RIAA. Allowing the parties to

repeatedly expand beyond the record in this way would lead to a nearly impossible task

4 Licensee Petitioners’ references to material outside the record are also contrary to Rule
28(a)(7) of the Federal Rules of Appellate Procedure, which requires “a statément of
facts relevant to the issues presented for review with appropriate references to the
record.” (Emphasis added.) Rule 28(a)(9)(A) goes on to specify that the argument
section of the brief must contain “appeliant’s contentions and the reasons for them, with
citations to the authorities and parts of the record.” Fed. R. App. Pro. 28(a)(9)(A). See
National Petrochemical & Refiners Ass'nv. E.P.4.,287 F.3d 1130, 1149 (D.C. Cir.

2002).
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for this Court in trying to sort out and evaluate the Librarian’s decision based on material
that was before neither the CARP nor the Libranian. |

9. There is no provision for including in briefs factual allegations based on |
material outside the record. Were this practice to be permitted, the progess of briefing
appeals, especially in cases like this one that reflect rapidly evolving industries, wouldbe | | | |
unwieldy and difficult io control. There are many developments in the marketplace and .
statements made by various parties that the Movants would like to bring to the attention |
of this Court, both to support their argurnents and to place the extra-record materials | | | | |
relied on by the Licensee Petitioners in proper context, but of course if all parties were
allowed to expand the scope of appeal in this fashion, it would be impossible to
determine where the material relevant to a particular appeal ends. Instead, this Courthas | | | |
said that “the courts base their review of an agency’s actions on the materials that were
before the agency at the time its decision was made.” IMS, P, C. v. Alvarez, 129 F.3d 618,
623 (D.C. Cir. 1997); see also Walter O. Boswell Menmorial Hosp. v: Heckler, 749F.2d | | | |
788, 792 (D.C. Cir. 1984) (“If a court is to review an agency’s action fairly, it should
have before it n?:ith;er ﬁnoré ndr léss i:‘nfoirma‘tion‘l than did the agency when it made its
decision.”) (citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420,
(1971)).

10.  While there is a limited category of material of which judicial notice may -
be taken pursuant to Federal Rule of Evidence 201(f), the material irptroducgd by Licensee
Petitioners from outside the record does not fit into this category, which is Jimited to facts
that are “not subject to reasonable dispute in that [they are] either (1) generally known

within the territorial jurisdiction of the trial court or (2) capable of accurate and ready

'4
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determination by resort to sources whose accuracy cannot be reasonably questioned.”
The factual allegations madc; in the extra-record materials introduced and cited by
Licensee Petitioners fall into neither category and must be .stricken. Indeed, were citation
to extra-record material and additional factual development on appeal permitted, Movants

would strongly dispute the accuracy of the facts alleged in this material.

Relief Requested

11.  Movants request that this Court instruct the Licensee Petitioners to submit
amended versions of their briefs from which all references to material outside the record
and any text or argument based on such references have been removed. .While Movants
have noted the most obvious references to extra-record material, they find it difficult to
determine all instances in which a statement in one of the Licensee Petitioner briefs is
affected by such material, and they should not be put to the burden of trying to do so.
Instead, Licensee Petitioners, who are in the best position to know when they relied on
material outside the record, should remedy their error by submit;ing amended briefs.

Conclusion

_ For the foregoing reasons, this Court should strike all material from outside the
record from the briefs of Licensee Petitioners, and order them to submit amended
versions of their briefs from which all such material, all references to it, and any text or

argument based on such references have been removed.

JA-0009
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CERTIFICATE OF SERVICE

1, Daniel Lee, hereby certify that I have served two copies of the foregoing Motion to

Strike Briefs of Certain Petitioners Relying on Materials and Factual Allegations QOutside the

Record of the Proceeding, this 18th day of July, 2003, by first class mail, to the following

counsel of record:

Bruce Joseph

Karyn Ablin

Wiley Rein & Fielding

1776 K Street, N'W.
Washington, DC 20006-2304

* David O. Carson

Office of the General Counsel
Copyright Office

James Madison Memorial Building
Room LM-403

101 Independence Avenue, S.E.
Washington, DC 20559-6000

David Kushner

Brooks, Pierce, McLendon, Humphrey
& Leonard, L.L.P.

P.O. Box 1600

Raleigh, NC 27602

Elizabeth Rader

Stanford Law School
Crown Quadrangie

555 Nathan Abbott Way
Stanford, CA 94305-8610

D ;t ‘

aniel Lee
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UNITED STATES COURT OF APPEALS I
FOR THE DISTRICT OF COLUMBIA CIRCUIT S

BEETHOVEN.COM LLC, et al.,

Petitioners, Case No. 02-1244
V.
LIBRARIAN OF CONGEESS, (Consolidated with case nos. 02-1246, 02-
1247, 02-1248, and 02-1249 (consolidated
Respondent. petitions).)

The Librarian of Congress (“Librarian”) and Joint Petitioners the Recording Industry
Association of America, Inc. (“RIAA”™), the America Federation of Television and Radio’ Artists

(“AFTRA”), and the American Federation of Musicians (“AFM™)! hereby reply to the oppositions

of Salem Communications Corp. and the National Religious Broadcasters Music License
Committee (“Salem Petitioners”) and Beethoven.com LLC, Inetprogramming Incorporated, .
Internet Radio Hawaii, Wherever Radio, and Intervenor Educational Information Corporation

(WCPE) (“Beethoven.com Petitioners™) (collectively “Licensee Petitioners”).

Both oppositions illustrate the central principle underlying the Motion to Strike
(“Motion”): factual allegations and supporting materials outside the record of the proceeding
below have no place in an appeal to this Court pursuant to Section 802(g) of the Copyright Act.
This Court’s clear jurisdictional mandate to “modify or vacate a decision of the Librarian only if it |
finds, on the basis of the record before the Librarian, that the Librarian acted in an arbitrary
manner,” 17 U.S.C. 802(g) (emphasis added), leaves rio room for extra-record evidence. ‘The

extra-record factual aliegations made by both groups of petitioners involve hotly contested issues

" The RIAA, AFTRA, and AFM are referred to herein'as “Owner and Performer Movants.”
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of fact, which the Owner and Performer Movants would contest with both documentary evidence

/2

and witnesses were this case still in trial-type proceedings before the CARP.

I A MOTION TO STRIKE IS APPROPRIATE WHERE EXTRA-RECORD
EVIDENCE IS INCLUDED IN BRIEFS CONTRARY TO THIS COURT’S
JURISDICTIONAL MANDATE.

Relying on Stabilisierungsfonds Fur Wein v. Kaiser Stuhl Wine Distributors Pty. Lid., 647
F.2d 200, 201 (D.C. Cir. 1981), Licensee Petitioners assert that motions to strike are “disfavored.”
However, Stabilisierungsfonds relied on authority construing Fed.R.Civ.P. 12(f) (a court may
strike an “insufficient defense or any redundant, immaterial, impertinent, or scandalous matter’™”)
and denied a motion to strike because the “points raised in the motion might have been presented,
concisely, in the reply brief’f and “[t}here was no need for appellants to burden this court with a
motion to strike.” (647 F.2d at 201.) This case is quite different. It arises under Section 802(g),
which sharply limits this Court’s direct review jurisdiction “only” to “the record before the
Librarian.” The issue is jurisdictional and thus must be raised by parties and considered by the
Court. See Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 577 (1999).

Furthermore, unlike Stabilisierungsfonds, if a ruling on this Motion is deferred, Movants
would be forced to respond to the Licensee Petitioners’ use of extra-record material by including
in their brief more extra-record material. This would improperly place this Court in the position of
a trier of fact, a result that undermines the administrative process and perverts the limited scope of
judicial review allowed by Section 802(g). A motion to strike is therefore the only way in which

this issue can be properly raised under this statutory scheme for it is the only way to limit the

material before the Court to the record before the Librarian, consistent with the demands of

Section 802(g). Granting the motion to strike will also serve as strong notice to future litigants

JA-0013

[2]




under Section 802(g) that this Court will not tolerate attempts to go outside the record, thereby

potentially saving this Court the burden of dealing with this issue in futurecases. = =~ | | [ | |

II. NONE OF THE REASONS PROFFERED FOR RELYING ON EXTRA-RECORD
MATERIAL JUSTIFY ITS CONSIDERATION IN THIS PROCEEDING. = =

A. Licensee Petitioners Cannot Rely on Extra-Record Material for Any Purpose..

Co- Licensee Petitioners struggle to distance themselves from reliance on extra-record material

as the basis for their arguments. The Salem Petitioners argue that they only note that post-hearingl | |
developments tend to “confirm” arguments based on the record of the proceeding. Opp. at4. The
Beethoven.com Petitioners claim that many of their extra-record references are “background,”:
Opp. at 5, and are “not evidence per se,” Opp. at 2, and that while they rna}; “refer[] to” extra-
record citations that are “mere quotations” in the statement of facts, they are not in fact “relying”
on them or “citing {them] as evidence.” Opp. at 6. These distinctions do not stand up to scrutiny..

However characterized, extra-record references are obviously being submitted for consideration by

this Court in some manner. The Owner and Performer Movants are prejudiced by the inability to -

rebut extra-record statements that they believe are incorrect or inaccurate, whether those
statements are offered as evidence or for another purpose. The Librarian and the CARP are
prejudiced by never being accorded an opportunity to consider this evidence and any rebuttal

evidence in the trial-type administrative proceedings created by this statutory scheme.

The Salem Petitioners argue that this Court “can be relied upon not to give [post-hearing | [ |
statements] more weight than is appropriate.” Opp. at 3. The Beethoven.com Petitioners argue

that discrepancies between the record and certain extra-record statements only relate to the weight:

this Court should give those statements. Opp. at 6. But that is exactly the problem. The appellate | |

court is not the appropriate forum in which to weigh evidence and make credibility determinations.

Those functions are reserved for the trier of fact, which in this case is the CARP asreviewedby | | |

4
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the Librarian. National Ass’n of Broadcasters v. Librarian of Congress, 146 F.3d 907, 930 (D.C.
Cir. 1998) (“[I]t is emphatically not our role to independently weigh the evidence or determine the
credibility of witnesses — two duties entrusted solely to the Panel and, before it, the Tribunal.”).
To give one example, even if this Court were to attempt to determine the weight attributable to
post-record material, there is no factual, record basis on-which to determine the appropriate weight
of the hotly disputed, allegedly confirmatory post-hearing statemegts about the Yahoo! agreement.
The evidence that Owner and Performer Movants would offer to challenge those statements is
nowhere in the record of this proceeding, and cannot be developed consistent with the appellate
process.

B. The Cited Extra-Record Material is Not Appropriate for Judicial Notice.

The extra-record material in the briefs of the Licensee Petitioners does not fall within the
recognized categories of information to which this Court may accord judicial notice. The
suggestion that statements of opinion in the media and unfounded allegations are subject to
judicial notice simply because they were published is a distortion of that doctrine, which permits
notice to be taken of facts that are “not subject to reasonable dispute in that [they are] either (1)
generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be questioned.” Fed.
R. Evid. 201(b).

The quotations from Mark Cuban in an article posted on an Internet website subsequent to
the Librarian’s ruling — cited by both sets of Petitioners — clearly fail the test. The
Beethhoven.com Petitioners also cite an article referring to Mr. Cuban’s comments. Both groups
suggest that Mr. Cuban’s factual assertions have some relationship to the actual agreement reached

between RIAA and Yahoo! - an agreement that is central to the issues before this Court. It is this
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basic premise that is heavily contested by the Owner and Performer Movants. This Court is being ' |

asked to take notice of highly controversial allegations of fact to which the Owner and Performer
Movants could respond only by reference to further extra-record material, some of which has not
been reported in the media and would have to be provided through affidavits or witness testimony. -

The Salem Petitioners make similar use of an article discussing Yahoo!’s cessation of
certain streaming operations after the CARP decision wasiissued. Although the quoted fact may
not be in dispute, the context surrounding it clearly is disputed. The Salem Petitioners’ use of this
information to “confirm” their views of the impact of the CARP rates is ino? a generally accepted
fact showing “whether the [Librarian’s] decision was correct or not,” Opp. at 1 (citation omitted),” |
and is subject to significant question. The asserted relationship of Yahoo!’s action and the CARP | 1| |
rates would be strongly disputed by the Owner and Performer Movants if they were able to
introduce .witnesses and other evidence about Yahoo!’s significant later webcasting activities!
before a trier of fact.

C. Licensee Petitioners’ Reliance on Legislative Materials is Misplaced.

Similarly, the other extra-record material cited by the Beethoven.com Petitioners is not
properly before this Court. Mr. Mandlebrot’s testimony is cited based on his role in the CARP
proceeding. Beethoven.com Opp. at 8. But Beethoven.com is citing the witness statement of Mr. | |
Mandlebrot at a legislative hearing — not his record testimony from the CARP proceeding — for the

truth of the matters he asserts. That is manifestlyimproper. : : + + + + « 1 | | | |

2 The cases cited by the Salem Petitioners in support of the ability of this Court to look at extra- | N
record information indicating whether or not a decision was correct, Opp. at 1, involve appealsof | | |
agency action under the Administrative Procedure Act. Here, this Court’s authority is based on a 1
specific, narrow statutory provision allowing review “only.. . . on the record before the Librarian.”

17 US.C. 802(g).

[4

(5]
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Given the opportunity, the Owner and Performer Movants would vigorously cross-examine

Mr. Mandlebrot and offer eviélence countering his statements, but there is no procedure for them to

obtain and place such evidence before this Court. Absent this opportunity, the Owner and

Performer Movants are prejudiced because his hearsay statements go to the core of one of the

disputed issues in this case — the use of the Yahoo! agreement as a benchmark. And the Librarian

is prejudiced by the inability, as the decision-maker, to consider such “evidence” developed

through the adversarial fact-finding procedures mandated by statute.

The Beethoven.com Petitioners interpret the statement made by the Regist_er at a legislative

hearing as contradictory to certain other statements the Librarian made in ﬁﬁs case. Opp. at 8.

The Librarian’s statements in this case that these Petitioners had every opportunity to participate in
the underlying CARP proceeding, made in the previously filed Motion to Dismiss, are not
contradicted by the Register’s report to Congress on the statements from certain entities on the
alleged reason for their lack of participation. The Register does not say that these entities in fact
were unable to participate in the proceeding, but rather that they said they failed to participate in
CARP proceedings because they did not feel they could afford the arbitrator fees. The record
reflects that the Librarian and the Copyright Office provided plenty of notice about all phases of
the proceeding through Federal Register publications and their other orders. The circumstances
surrounding the failure of certain Petitioners to take advantage of the opportunity to participate
would have to be developed in the record, but there is no procedure for such factual development
in appellate proceedings.

The extra-record letter from certain Members of Congress to the Librarian raises similar

concerns. The assertion (Beethoven.com Opp. at 11) that this letter is cited for the undisputed

point that the rates and terms in the proceeding are critical to the survival of certain webcasters is
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clearly incorrect. The Owner and Performer Movants would dispute these allegations with respect
to many webcasters, and have had no opportunity to test the validity of this assertion based on
discovery and consideration of evidence on the financial situation of the webcasters to whom this
point allegedly applies. They will not have that opportunity before this Court.

D. General Citations to Website URLs Are Not the Proper Subject of Judicial Notice.

The Beethoven.com Petitioners simply ignore the concern Movants raised about the
Petitioners’ citation to URL addresses for various websites. None of the parties to the proceeding |
knows what is on these websites on a given day, so it is not possible for Movants to respond to any
information potentially contained therein. The practice followed in the proceeding below was to |
use fixed screen shots of web pages that could be reviewed by all parties and subjected to cross

examination. It is too late to adopt that practice here.

III. THE PURPORTED CONSTITUTIONAL CLAIMS OF THE BEETHOVEN.COM =
PETITIONERS DO NOT PERMIT THEM TO IGNORE THE JURISDICTIONAL ' |
LIMITS OF SECTION 802(g). e
The Beethoven.com Petitioners, who failed to participate in the proceeding below, argue at

length that this Court should basically ignore the clear mandate of Section 802(g) to review the:

Librarian’s decision “only” on “the basis of the record before the Librarian” because such extra-

record material is (according to these non-parties) essential “to avoid depriving petitioners of due | |

process and violating the separation of powers.” Opp. at'12. The Beethoven.com Petitioners say

this Court has “discretion” to ignore the mandate of Section 802(g) and “consider facts outsideithe |

record as needed to provide meaningful judicial review.” Id. These contentions are meritless.?

3 Contrary to the assertions of the Beethoven.com Petitioners, Opp. at 1, the Motion does qot.raise
standing issues. Movants only seek to have the Beethoven.com Petitioners use material within:the
extensive record of the proceeding in support of their constitutional arguments. o

'
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As noted, the language of Section 802(g) expressly allows judicial review of the
Librarian’s decision “only” on “the basis of the record before the Librarian.” This language is a
condition to the waiver of sovereign immunity contained in Section 802(g) and thus must be
strictly construed. *“The United States, as sovereign, is immune from suit save as it consents to be
sued.” United States v. Sherwood, 312 U.S. 584, 586 (1941). The Supreme C.ourt has made clear
that “[a] necessary corollary of this rule is that when Congress attaches conditions to legislation
waiving the sovereign immunity of the United States, those conditions must be strictly observed,
and exceptions thereto are not to be lightly implied.” Block v. North Dakota ex rel. Board of Univ.
and School Lands, 461 U.S. 273, 287 (1983). See also Lane v. Pena, 518 U.S. 187, 192 (1996)
(“limitations and conditions upon which the Government consents to be sued must be strictly
observed and exceptions thereto are not to be implied”™), quoting Lehman v. Nakshian, 453 U.S.
156, 161 (1981). Under these principles, this Court has no “discretion” to set aside this
Congressionally imposed limitation on the waiver of sovereign immunity contained in Section
802(g).

Contrary to the contention of the Beethoven.com Petitionefs, there is a judicigl forum -
other than this Court — in which these non-party petitioners can present their constitutional
arguments without being limited to the record before the Librarian. Specifically, these challenges
to the arbitration costs statutorily imposed on participants by 17 U.S.C. 802(c) and 17 U.S.C.
802(h)(1), and the participation requirements imposed by the Librarian's regulations, can be
brought in district court in a suit seeking “non-statutory” judicial review. See, e.g., Chamber of
Commerce v. Reich, 74 F.3d 1322, 1328-29 (D.C. Cir. 1996) (holding that non-statutory judicial
review was available to review allegedly ultra vires Presidential decisions not subject to review

under the APA); see also Five Flags Pipe Line Co. v. Department of Transportation, 854 F.2d
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1438, 1439-40 (D.C. Cir. 1988) (explaining that non-statutory review is available initially in

district court). Cf. Verizon Maryland, Inc. v. Public Service Com'n of Maryland, 535 U.S. 635

(2002) (relying on Ex Parte Young doctrine to allow equitable review of constitutional claims

despite a claim of Eleventh Amendment immunity). Requiring the Beethoven.com Petitioners to
litigate such claims in district court would permit the creation of a proper factual and legél record

based on their contentions, a record that is wholly absent before this Court because of the complete
failure of these entities to participate in the administrative proceedings below. . In light of this

availability of district court review, there is no need for this Court to consider the extra-record | | | |
materials that these non-parties seek to introduce for the first'time in this Court.* -

IV. RESOLUTION OF THIS MOTION PRIOR TO CONTINUATION OF BRIEFING | | |
IS ESSENTIAL TO THE ORDERLY CONDUCT OF THIS APPEAL. .

Movants strbng;ly disagree with the suggestion by the Salem Petitioners that any issues
related to extra-record material in their briefs can be resolved byithe meritsipanel in the context of
deciding this entire matter. Opp. at4. Proceeding in that manner would put the Movants in the
untenable position of having to choose whether to allow factual allegations that they disputeito go
unrefuted, or to include responsive material refuting the allegations in their opposition and reply | | |
briefs despite their belief that such material is improper. Instead, the Motion should be resoived

prior to the resumption of briefing so that the Movants will know the scope of the argumentsto | | | |

which they must respond.

4 Of course, such a district court suit could not challenge the Librarian’s Section 802(f) decisions
reviewable in this Court under Section 802(g). Review of such Section 802(f) decisions lies solely
within this Court’s exclusive jurisdiction under Section 802(g). See, e.g., Telecommunications . .
Research and Action Center v. FCC, 750 F.2d 70, 77 (D.C. Cir. 1984) (“a statute which vests
jurisdiction in a particular court cuts off original jurisdiction in other courts in all cases covered by |
that statute™).

¢

[o]
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, Conclusion
For the foregoing reasons and the reasons stated in their initial Motion to Strike, Movants
ask this Court to strike all extra-record material from the briefs of Licensee Petitioners, and order

them to amend their briefs to remove all such material, all references to it, and any text or

argument based on such references.

Respectfully submitted,

AMERICAN FEDERATION OF LIBRARIAN OF CONGRESS -
MUSICIANS
By: %M W/m jﬂ’%y//
Patricia Polach
BREDHOFF & KAISER, P.L.L.C. Appellate Staff
805 Fifteenth Street, N.W. Civil Division, Room 9148
Washington, D.C. 20005 Department of Justice
(202) 842-2600 Washington, D.C. 20530

(202) 514-1673
AMERICAN FEDERATION OF RECORDING INDUSTRY ASSOCIATION OF

TELEVISION AND RADIO ARTISTS AMERICA, INC.

By: mw W/MJJ;W By:

-

oade

Arthur Levine Ronald A. Schechter
FINNEGAN, HENDERSON, FARABOW, Michele J. Woods
GARRETT & DUNNER ARNOLD & PORTER
1300 I Street, N.W. 555 Twelfth Street, N.-W.
Washington, D.C. 20005 Washington, D.C. 20004
(202) 408-4032 (202) 942-5719

August 14, 2003
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1, Daniel Lee, hereby certify that I have served two copies of the foregoing Reply in

Support of Motion to Strike, this 14th day of August, 2003, by first class mail, to the following

counsel of record:

Bruce Joseph

Karyn Ablin

Wiley Rein & Fielding

1776 K Street, N'W.
Washington, DC 20006-2304

* David O. Carson

Office of the General Counsel
Copyright Office

James Madison Memorial Building
Room LM-403

101 Independence Avenue, S.E.
Washington, DC 20559-6000

* Due to problems with U.S. mail delivery to government offices, the motion has been served:

David Kushner

Brooks, Pierce, McLendon, Humphrey

. & Leonard, L.L.P.:
I P.O. BOX \1600 | |
'Raleigh, NC 127602

Elizabeth Rader

'Stanford Law School
Crown Quadrangie

1555 Nathan Abbott Way
Stanford, CA 94305-8610

NS o

Daniel Lee

on August 14 by email, and two copies will be hand-delivered on August 15.
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by adding that the Office will process
requests granted expedited processing
s1atus ''as soon as is practicable.”

EFOIA sec. 8(a) (codifiedas 5 U.S.C. ~
552{a)(6)(E){iii).

E. Electronic Reading Room

The FOIA requires agencies to make
available for inspection and copying
statements of policy and interpretations
not published in the Federal Register.
and administrative staff manuals and
instructions to staff that affect the
public. 5 U.S.C. 552(a}(2). The Office
maintains these materials in paper form
in its Public Information Office. See 37
CFR 203.4. The EFOIA requires agencies
to make available by “computer
telecommunications or * * * by other
electronic means” all reading room
materials that are created on or alfter
October 1. 1996. EFOIA sec. 4 (codified
at 5 U.S.C. 552(a)(2). The statute
envisions that agencies will develop
both a traditional reading room and an
electronic reading room. The Office
proposes an interim regulation stating
which materials are available on-line or
in an accessible electronic format.

List of Subjects in 37 CFR Part 203

Freedom of Information Act. Policies
and procedures.

Interim Regulations

In consideration of the faregoing, the
Copyright Office is amending part 203
of 37 CFR. chapter ll. in the manner set
forth below:

PART 203—FREEDOM OF
INFORMATION ACT: POLICIES AND
PROCEDURES

1. The authority citation for part 203
is amended to read as follows:

Authority: 17 U.S.C. 702: and 5 U.S.C. §52.
as amended.

2. Section 203.3 is amended by
revising paragraph (i) to read as follows:

§203.3 Organization.

(i) The Copyright Office maintains an
“electronic reading room™ by making
available certain documents and records
on its Worid Wide Web page and by
providing zccess to documents that
affect the public in electronic format
pursuant to 5 USC 552(a)(2). Copyright
Office records in machine-readable form
cataloged from January 1. 1978. t0 the
present. including registration
information and recorded documents,
are available on tha Internet. Frequently
requested Copyright Office circulars.
announcements, and recently proposed
as well as final regulations are availabie
on-lina. The address for the Copyright

Office’s home page is: http://
www loc.gov/conyright: information
may also be accessed by connecting to
the Library of Congress’ home page on
the World Wide Web. The address is:
hup://www.loc.gov. Other Copyright
Office documents may be provided on
disk when so requested.

3. Section 203.4 is amended by
revising paragraph (f) and adding a new
paragraph (i) to read as follows:

§203.4 Mathods of opcration.

{f) The Office will respond to all
properly marked mailed requests and ail
personally delivered written requests for
records within twenty (20) working days
of receipt by the Supervisory Copyright
Information Specialist. Inquiries should
be mailed to: Copyright Office. GC/I&R.
P.Q. Box 70400 Southwest Station.
Washington. D.C. 20024. If hand
delivered. materials should go to:
Copyright Public Information Office. LM
401, James Madison Memorial Building,
Library of Congress. 101 Independence
Avenue. S.E.. Washington. D.C. Office -
hours are from 8:30 a.m. to 5:00 p.m..
Monday through Friday. exciuding
holidays. If it is determinad that an
extension of time greater than ten (10)
working days is necessary to respond to
a request due to unusuai circumstances,
as defined in paragraph (i) of this
section, the Supervisory Copyright
Information Specialist shall so notify
the requester and give the requester the
opportunity to:

1) Limit the scope of the request so
that it may be processed within twenty
{20) working days. or

(2) Arrange with the Office an
alternative time frame for processing the
request or 2 modified request. If a
request is denied. the written
notification will include the basis for
the denial. names of all individuals who
participated in the determination, and
procedures available to appeal the
determination.

(1) The Supervisory Copyright
Information Specialist will consider
requests for expadited processing of
requasts in cases where the requester
demonstrates a compelling need for
such processing. The term ““competling
nead” means:

(1) That a fatlure to obtain requested
records on an expadited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual: or

(2) With respect to a request made by
a person primarily engaged in
disseminating information, urgency to
inform the public concerning actual or
alleged Federal Government activity.

Requesters for expedited processing
must inciude in their requests a
statement setting forth the basis for the
claim that a “compelling need™ exists
for the requested information. certified
by the requester 1o be true and correct
to the best of his or her knowledge and
belief. The Office will determine
whether to grant a request for expedited
processing and will notify the requester
of such determination within ten (10)
days of receipt of the request. If a
request for expedited processing is
approved., documents responsive to the
request will be processed as soon as is
practicable. Denials of requests for
expedited processing may be appealed
to the Office of the General Counsel.
who will expeditiously determine any
such appeal.

§203.6 [Amendad]
5. Section 203.6(b)(6) is amended by

revising the parenthetical at the end of

the sentence to read “(at no less than

$20.00 per hour or fraction thereof).”

"Dated: October 21, 1997

Marybeth Peters,

Register of Copyrights.

{FR Doc. 97-28418 Filed 10-27-97: 8:45 am]

BItLIXG CODT 1410-30-P

LIBRARY OF CONGRESS
Copyright Office
37 CFR Part 258

" [Dockat No. 85-3 CARP SRA]

Rate Adjustmont for the Satellite
Carrior Compuisory License

AGENCY: Copyright Office. Library of

Congress.
ACTION: Final rule and order.

SUMMARY: The Librarian of Congress.
upon recommendation of the Register of
Copyrights. is announcing the
adjustment of the royalty rates for
superstation and network signals under
the satellite carrier compulsory license.
1I7USC. 118,

EFFECTIVE DATE: January 1. 1998.
ADORESSES: The full text of the CARP's
report to tha Librarian of Congress is
available for inspection and copying
during normal business hours in the
Office of the General Counsel. James
Madison Memorial Building. Room LM~
403. First and Independence Avenue.
S.E.. Washington, D.C. 20540.

FOR FURTHER INFORMATION CONTACT:
David O. Carson. General Counsel.
William J. Roberts, Jr.. Senior Attorney
for Compuisory Licenses. or Tanya M.
Sandros, Attorney Advisor. P.O. Box
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70977. Southwest Station. Washington.
D.C. 20024. Telephone (202) 707-8380.

SUPPLEMENTARY INFORMATION:

 Recommendation of the Register of
Copyrights
1. Background

Congress passed the Satellite Home
Viewer Act of 1988 (o create a
compulsory copyright license, codified
at section 119 of the Copyright Act. for
the retransmission of over-the-air
television broadcast signals. 17 U.S.C.
119. Similar in many ways to the cable
compulsory license enacted by Congress
in 1976. the satellite carrier compuisory
license permits satellite carriers to
retransmit TV signals to their
subscribers upon semiannual
submission of royaity fees and
statements of account to the Copyright
Office. The royaity fees collected by the
Copyright Office are deposited with the
United States Treasury for subsequent
distribution to copyright owners of
programming retransmitied by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals that are
subject to compulsory licensing:
superstations and network signals. A
superstation is the signal of any
commercial independent television
station licensed by the Federal
Communications Commission.
Examples of superstations retransmitted
by satellite carriers under section 119
are WTBS. Atlanta and WGN. Chicago.
A network station is defined as follows:

(A) A television broadcast station.
including any translator station or terrestrial
satellite station that rebroadcasts all or
substantially all of the programming
broadcast by a network station. that is owned
or operated by. or affiliated with. one or more
of the television networks in the United
States which offer an interconnected program
service on a regular basis for 15 or more
hours per week to at least 25 of its affiliated
television licensees in 10 or more States; or

(B) A noncommercial educational
broadcast station {as defined in section 397
of the Communications Act of 1934}. !

17 U.S.C. 119(d)(2). Exarnples of
network signals carried by satellite
carriers are ABC, CBS, and NBC. A
station of the Public Broadcasting
Service {PBS) would also be considered
a network signal under the statute.

Under the section 119 license,
satellite carriers can retransmit any
superstation they choose to any
subscriber located anywhere in the
United States. However. such is not the

1 This 1s the definition of a network signal after
the 1994 amendments to secuon 119, The earlier
definition was the same cone appearing in section
11! of the Copynight Act.

case with the retransmission of network
signals. Satellite carriers may dnly make
use of the license to retransmita | |
network signal to a subscriber who
resides in an “‘unserved household.” An
“unserved household™ is defined as a
household that:

(A) Cannot receive through the yse ofa |
conventicnal outdoor ftop receiving |
antenna. an over-the-air 'sxgna of grzdeb i
intensity (as defined by the Federal
Communications Commission) of & prirhary '

‘n:;work station aﬂ'ilutec‘l thk‘l tha(‘ netv‘vork |

{B) Has not. within 30 days:before the date
on which that household subscribes. either |
initially or on renewal. to receive secondary
transmissions by a satelt} fa |
network station affiliated with that netv ork.,
subscribed to a cabie system t\ut provid
the signal of a primary network station
affiliated with that network.

17 U.S.C. 119(d)(10). Service of network
signals 10 subscribers who do not reside
in unserved households isanactof
copyright infringement. subject to the
remedies of chapter 5 Lf i:te):::fpyntght
Act, uniess the carrier is able
negotiate a private agreement with,
copyright owners to license ail the |
copyrighted works on, those network
signals.

In creating the secuon 119 hcense xn
1988, Congress established difierent
royaity rates for superstationand =
network signals. basedupon |, | |
approxirations of what cable paid for
such signals under the section 111 cable
compulsory license. 17 U.S.C. 111. The'
original rate for a superstation was 12
cents per subscriber per month.. The
original rate for a network was 3 cents f
per subscriber per month. Congress. |
however. authorized a rate adjustment |
procedure to change these rates in 1992,
IL The 1992 Rate Adjustment |

At the time of passage of section 118.
the Copyright Royalty Tritiunal was still
in existence. However. rather than ' !
invest the Tribunal with amhohty fo ‘
adjust the section 119/ratek, as'was!the |
case for all other comjpulsory licenses in
the Copyright Act. Co i teag
gave the task to an ad mﬂi‘iau
panel assembled solely for that purpose
The Tribunal was given authotity to
review the decision of thearbifration |
panel, as is the Librarjan in this |
proceeding, but umdex a dilfferent -
standard of review. !

Congrsss also estabiished a number of
factors for the arbitration paneito =
consider in reaching :ts der.ertmnatxon
The statute provided:' |

In determining royalty fees under this |

the Arbitration Panel shall |
cons;xdu' the aqpprcmma&e average cOSt 103 !
cable system for the right to secondarily

uansmit to the pubhc 2 primary trarlsmission |
made by a broadcast statien. the fee! '
established under any \oluntary agreement
filed with the Copyright Office’in accordance |
with paragraph (2}.2 and the last fee proposed.
by the parties, before proceedirigs under this
paragraph. for the secondary transmission of
Superstations or network stations for private
home viewing. The fee shall also be) I I
calculated to achxeve the followmg | | |
objectives: |

(i) To maximize lhe avarlabx!uy of creauve
worksito the public. : I

- {if}) To afiord the copyright owner, a fau
return;for his or her creative work and the
copyright user a fair income under qxxstmg |
e‘,.onomxc conditions, . | |

(it To reflect lh;;elauve roles of the . ;
) t owner and the co ht user in
lhg {:ﬁg:uc# made avmlablegg:tlfe pubtlic with.
respect to relative creative contribution.
technological contribution. capital
investment. cost. risk. and contribution 1o the’
opening of new markets for creative
expression and media for their ‘ ‘ ‘
communicition. ' ' '

' {iv) To minimize any disruptive itnpact on
the structure of the industries involved and |
oh gerlerally prevailing industry practices. |
17 US.C. 119(c)(3)(B) (1988). !
. The arbitration panel was givén 60

days to reach its determination: it
delivered its report to the Copyright’
Royalty Tribunal on March 2. 1992. The
panel recommended that the royalty fee |
for network signals be raised from3' |
cents.to 6 cents per subscriber. §7 FR
19061 (May 1. 1992). For superstations
the panel recommended a two-tiered
rate structure. The panel was impressed
with Congress’ consideration of the
application of syndicated exclusivity
protection on the satellite industry. 1 |
With respect to cable retransmissions of
broadcast signals. broadcasters may | |
purchase exclusive rights to broadcast
programming within their local market. !
and any cable operator importing the
same iprogramming into thei
broadcaster’s local market is required to |
black it out. Congress directed the FCC |
ih 1988 td consider adopting syhdxcﬁned !
exclusivity rules for the satellite
ihdustry. but the Commission ultimately
determined that it was not technicaily |
feasible for satellite carriers to black-out'
programmiing. See 6 FCC Red. 725
(1981}, To make up for this ‘
technological deficiency, the panel '
imposed a higher royalty ratetd | |
compensate for the loss of exclusxvny
protecuon

' For suplerstations. if they'had been
retransmitted by a cable system rather
than a satellite carrier and would have
been subject 10 the FCC's syndicated
exclusivity rules. the panei'adopted a
rate of 17 S cents per subscriber, per,
rponth 57 FR at 19061 (1992). For

ZNo such volunzary agreements were reached. |
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signals that would not have been subject
to the syndicated exclusivity rules for
cable (known as “syndex proof
signals). the panel adopted a rate of 14
cents per subscriber per month. id.

The Copyright Royalty Tribunal.
reviewing the panel's decision only
under a contrary to law standard.
adopted the rates recommended by the
arbitration panel. 57 FR 19052 (1992).
The Tribunal did. however, substitute a
new effective date for the rates. because
it determined that the panel misapplied
the statute. /d. at 19053 (rates effective
on date of issuance of Tribunal’s order.
May 1, 1992. not january 1. 1993 date
recommended by panel). No appeal of
the Tribunal’s order was taken.

111. Satellite Home Viewer Act of 1994

The rates adopted by the Tribunal in
1992 were to last only until the end of
1994, when the section 119 license was
slated to expire. However, in 1994,
Congress passed the Satellite Home
Viewer Act of 1994. which extended the
section 119 license another 5 years. In
reauthorizing the license. Congress
made several changes to its provisions.
Another rate adjustment—this
proceeding—was scheduled to take
place. and the duty of conducting the
proceeding was given to a copyright
arbitration royalty panel (CARP). with
review by the Librarian of Congress.

The most significant change to section
119 made by the 1994 amendments. for
purposes of this proceeding, was a
change in the factors to be applied by
the CARP to determine the new royaity
rates. Rather than focus on the price
paid by the cable industry for similar
retransmissions. Congress required that
the royalty fees for superstations and
network signais represent the fair
market value. 17 U.S.C. 118(c){3}(D)
(1994). :

Although Congress intended to
replace the statutory criteria for
adjusting the royalty rates from the 1988
Act with the new "faic market value™
standard, a scrivener’s error was made
in the 1994 Act. The result was that the
original provisions of section
119(c)(3){B) remainad. and the new
provisions inzdvertently replaced the
subparagraph determining those parties
subject to pay the saction 119 royalty
fees. Certain copyright ownars to this
proceeding requested clarification of the
statute. and the Library issued an order
prior to commencement of the CARP
instructing the CARP to apply only the
new fair market value provisions. ar to
disregard the old criteria of section
119(c)(3)(B). Order in Docket No. 96-3
CARP SRA {January 6, 1997).

The royalty rates adopted in the 1992
rate adjustment were incorporated into

the 1994 Act. subject to adjustment in
this proceeding. The rates adopted in
this Order shall remain effective until
December 31. 1999, the current date for
the section 119 compulsory license.

1V. This Proceeding

Pursuant to section 119(c)(2). the
Librarian of Congress initiated this
proceeding with publication of a
Federal Register notice on june 11,
1996, establishing a voluntary
negotiation period and a precontroversy
discovery schedule.? 61 FR 29573 (June
11. 1936). The schedule was vacated on
September 19, 1996. at the request of
certain copyright owner parties, Order
in Docket No. 96-3 CARP SRA
(September 19. 1996), and rescheduled
on October 29, 1996. Order in Docket
No. 96-3 CARP SRA (October 29. 1996).
The CARP was convened on March 3.
1997.

The following parties submitted
written direct cases to the CARP: (1)
Joint Sports Claimants ("JSC™).
representing national sports associations
including Major League Baseball. the
National Basketball Association. the
National Hockey League. and the
National Collegiate Athletic
Association: (2) the Public Broadcasting
Service {“PBS™): (3) the Commercial
Network Claimants ("Commercial
Networks ™). representing the National
Broadcasting Co.. Inc.. Capital Cities/
ABC. Inc. and CBS. Inc.: (4) the
Broadcaster Claimants Group
{Broadcaster Claimants Group™).
representing certain commercial
television stations whose signals are
retransmitted by satellite carriers: (5) the
Program Supplier Claimants ("Program
Suppliers™). representing various
copyright owners of motion pictures,
television series and specials: (6) the
Music Claimants ("Music Claimants™),
representing the American Society of
Composers, Authors and Publishers.
Broadcast Music, Inc.. and SESAC. Inc.;
(7 the Devotional Claimants
(‘Devotional Claimants™). representing
various copyright ownars of religious
programming; (8) the Satellite
Broadcasting & Communications
Association ("SBCA™). representing
AlphaStar Television. Inc.. BosCom.
Inc.. Consumar Satellite Systems.
DirecTV. Inc.. EchoStar
Communications Corp.. Netlink USA.
PrimeStar Partnars L.P.. Prime Time 24
Joint Venture, Southern Satellite
Systems, Inc.. and Superstar Satellite
Entertainment; and (3) American Sky
Broadcasting L.L.C. ("ASkyB").

—
3The voluntary negotiation period p
ful 23 no 23 TS were

P

The CARP held oral hearings on the
written cases and evidence. and oral
argument on the proposed findings of
fact and conclusions of law. The CARP
submitted its report to the Librarian on
August 29. 1997.

he CARP concluded that rates for
both networks signals and superstations
should be adjusted upwards 10 27 cents
per subscriber per month. In addition.
the Panel determined that no rovalty fee
should be paid for the retransmission of
superstations within the superstations’
local markets. and that it had no
authority to set a royalty rate for
retransmissions of network signals
within their local markets. The Panel
recommended July 1. 1997. as the
effective date for the new rates.

Section 802{(f) of the Copyright Act
provides that [wjithin 60 days after
receiving the report of a copyright
arbitration royaity panel * * *, the
Librarian of Congress, upon the
recommendation of the Register of
Copyrights shall adopt or reject the
determination of the panel.” 17 US.C.
802(f). Today's order of the Librarian
fulfills this statutory obligation.

V. The Librarian's Scope of Review

The Librarian of Congress has. in
previous proceedings. discussed his
narrow scope of review of CARP
determinations. See 52 FR 6558
{February 12. 1997) (DART distribution
order}): 61 FR 55653 (October 26. 1996)
(cable distribution order). The salient
points regarding the scope of review.
however. merit repeating.

The Copyright Royalty Tribunal
Reform Act of 1993 created 2 unique
system of review of a CARP's
determination. Typically. an arbitrator’s
decision is not reviewable. but the
Reform Act created two layers of review:
the Librarian and the Court of Appeals
for the District of Columbia Circuit.
Section 802(f) directs the Librarian to

- either accept the decision of the CARP

or reject it. If the Librarian rejects it. he
must substitute his own determination
*after full examination of the record
created in the arbitration proceeding.”
Id. If the Librarian accepts it. then the
determination of the CARP has become
the determination of the Librarian. In
either case. through issuance of the
Librarian's Order. it is his decision that
will be subject to review by the Court
of Appeals.

Section 802{f) of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP “‘unless the Librarian
finds that the determination is arbitrary
or contrary to the provisions of this
title.” Neither the Reform Act nor its
legisiative history indicates what is
meant specifically by “arbitrary.” but
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there is nO reason to conclude that the
use of the term is any different than the
arbitrary” standard described in the
Administrative Procedure Act (APA). 5
U.S.C. 706(2)(A).

Review of the caselaw applying the
APA “arbitrary” standard reveals six
factors or circumstances uncler which a
court is likely to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it:

(1) Relies on factors that Congress did
not intend it to consider:

(2) Fails to consider entirely an
important aspect of the problem that it
was solving:

(3) Offers an explanation for its
decision that runs counter to the
evidence presented before it:

(4) Issues a decision that is so
implausible that it cannot be explained
as a product of agency expertise ora
difference of viewpoint;

{5) Fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made: and

{6) When the agency’s action entails
the unexplained discrimination or
disparate treatment of similarly situated
parties.

Motor Vehicle Manufacturers Assnv.
State Farm Mutual Insurance Co.. 463
U.S. 29 (1983): Celcom Comm. Corp. v.
FCC, 789 F.2d 67 (D.C. Cir. 1986):
Airmark Corpv. FAA, 758 F2d 685 (D.C.
Cir. 1985).

Given these guidelines for
determining when a determination is
“arbitrary.” prior decisions of the courts
reviewing the determinations of the
former Copyright Royalty Tribunal have
been consuited. The decisions of the
Tribunal were reviewed under the
“arbitrary and capricious” standard of 5
U.S.C. 706(2)(A) which, as noted above.
appears to be applicable to the
Librarian’s review of the CARP's
decision.

Review of judicial decisions regarding
Tribunal actions reveals a consistent
theme: provided that the Tribunal
adequately articulated the reasons for its
decision. specific deterninations were
granted a relatively wide “zone of
reasonableness.” See National Ass'n of
Broadcastersv. CRT, 712 F.2d 922 (D.C.
Cir. 1985): Christian Broadcasting
Network v. CRT, 720 F.2d 1295 (D.C.
Cir. 1983): National Cable Television
Ass'nv. CRT, 689 F.2d 1077 (D.C. Cir.

" 1982): Recording Industry Ass'n of
Americav. CRT. 662 F.2d 1 (D.C. Cir.
1981). As one panel of the D.C. Circuit
succinctly noted:

To the extent that the statutory objectives
determine a range of reasonabie royalty rates

that would serve all these objectuives
adequately but o differing degrees, the
Tribunal is free to choose among those rates.
and courts are without authority to set aside
the particular rate chosen by the Tribunal if
it lies within a “"zone of reasonableness.”
Recording Industry Ass ' of Amerjca \4
CRT. 662 F.2d 1. 9 (D.C. Cir. 1981).
Because the Librarian is reviewing the
CARP decision under the same
“arbitrary™ standard used by the courts
to review the Tribunal. he mustbe |
presented with a detailed rational
analysis of the CARP’s decision. setting
forth specific findings of factand . .
conclusions of law. This requirement of
every CARP report is confirmed by the,
legislative history to the Reform Act
which notes that a "clear report setting
forth the panel's reasoning and findings
will greatly assist the Librarianof,
Congress.” H.R. Rep. No ‘1037286r lOEr
Cong.. 1st Sess. 13 (1J993) Thus. to
engage in reasoned decisionmaking. the
CARP rmust “weigh all the relevant |
considerationsand *, * " setputits |
conclusions in a fomx that permits [a
determination of} whether it has
exercised its responsibilities lawfully.”
National Cable Television Ass'nv, CRY.
689 F.2d 1077, 1091 (D.C. Cir., 1982). .
Thxs gc;ali cannot be reached by
“atternptiing} to distingu
apparently mconszsti,m m wuh ‘
simple. undxffen‘nuated allusionsto a;
10.000 page record.” Christian = '
Broadcasting Network. Inc. v., CRI 720
F.2d 1295. 1319 (D.C. Cir. 1983).

It is the task of the Register to review
the report and make her | |
recommendatior: to the Librarian ¢s to
whether it is arbitrary or contrary to the
provisions of the Copyright Act arid. if
so. whether. and in what manner. the
Librarian should subsmute hxs own
determination. :

VI. Review of the CARP Report

Section 251.55(a) of the rules provides
that “[ajny party to the proceeding ma_‘y
file with the Librarian of Co
petition to modily or'set aside zhe ‘
determination of a Copyright Arbitratipn
Royalty Panel within 14 days of the
Librarian's receipt of the panel’s report
of its determination. 37 CFR 251.55(a).
Replies to petitions to modify are due 14
days after the filing of the petitions. 37
CFR 251.55(b).

The following parties filed benﬁons‘
to modify: SBCA, EchoStar
Communications Cotp. ("EchbStar™).
and cornmercial Networks. Replies were
filed by JSC. Broadcaster Claimants
Group, PBS, Program Suppliers, °
Commercial Networks. Music Claimarits
and Devotional Clairnants (collectively,
*Copyright Owners™). PES, JSC and
Broadcaster Claimants Group!

(collective. “Certain Copyright '
Owriers ™). and EchoStar. ‘ ‘

Satellite carriers oppose the decxsxon !
of the CARP, while copyright ojvnefs |
are generally supportive of it. SBCA
offers numerous reasons why. in its
view. the Panel’s decision is arbitraty
and contrary to law. EchoStar confines
its comments to the Panel’s decision not
to establish a royalty rate for the local
retransmission of network signals by
satellite carriers. and Commercial
Networks request a cltanﬁmuon o»f the
Panel's ruling in order to construe it to |
mean that the 27 cent fee for network |
signals applies to any local e
retransmission of network stations to
subscribers in unserved househoids.
Certain Copyright Owners challengé !
EchoStar's standing to file 2 §251.55
petition to modify in this procekding. !

Section 251.55 of the rules assists the
heg:.ster of Copyrights in making her
recommendation to the Libraridn. ahd '
the Librarian in conducting his'review
of the CARP's decision by allowing the '
parties to the proceeding to raise
specific objections to a CARP's!
determination. As required by section
802(f) of the Copyright Act. if the |
Librarian determines that the Panel'in
this proceeding has acted arbitrarily or |
contrary to the provisions ofthe
Copyright Act. he must “after full
examination of the record created in the
arbitration proceeding. issue ari order
setting the royalty fee ™ * =" 1[7 U, S C
802(f). D

VII. Review and Recommendaltxon of
the Register -

As discussed above. the pam&s to lhxs
proceeding submitted petitions to the
Librarian to modify the Panel's
determination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have'
assisted the Register in identifying what
evidence and issues in this large |
proceeding, in the eyes ofthe | | |
petilioners. are areas where the Panel |
may have acted improperly. thereby
requiring the Librarian to substitute his
own determination. The law gives the |
Register the responsibility to make | |
recommendations to the Librarian -
regarding the Panel’s determination. 17|
U.S.C. 802(f). and in so doing she must
'condiuct a thorough review. |
" After reviewing the Panei's nhpon. ancl
‘the record in'this proceeding. the | |
‘Register has determined that there are 6
iprimary aspects of the Panel’s decision |
‘that 'warrant detailed dxscussxon and !
‘analysis: ‘

(1) Whether the Panel correctly xmerpro:cdt
and applied the statutory standard for
idetefmining royalty fees:
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(2} Whether the Panel acted arbitranty in
adopting the license fees paid by cable
networks as the benchmark for determining
section 119 fees:

(3) Whether the Panel shouid have made
certain adjustments in the benchmark rates it
adopted:

(4) Whether it was permussible for the
Panel to adopt the same rate for superstations
and network signais;

(5) Whether the Panel correctly declined to
adopt a royalty rate for local rerransmission
of network signais by sateliite carriers: and

(6) Whether the Panel supplied the
approprniate effective date for the newly
established royalty fees. :

SBCA has made additional arguments
in its petition to modify as to why the
Panel’s decision should be set aside.
These arguments. which primarily
involve evaluation of the evidence and
allege deficiencies in the discovery rules
for CARP proceedings. are addressed at
the end of this section.

A. Determination of Fair Market Value
1. Action of the Panel

A fundamental dispute between
satellite carriers and copyright owners
in this proceeding is the meaning of the
term “'fair market value™ as used in
section 119(c}(3)(D) of the Copyright
Act. That section provides: 4

In determining royalty fees under this
paragraph. the Copynight Arbitration Panel
shall establish fees for the retransmission of
network stations and superstations that most
clearly represent the fair market value of
secondary transmissions. In determining the
fair market value. the Panel shail base its
decision on economic. competitive. and
programming information presented by the
parties. including—

{i) The competitive environment in which
such programming is distributed. the cost for
similar signals in similar private and
compulsory license marketplaces. and any
special features and conditions of the
retransmission marketplace:

{ii) The economic impzct of such fees on
copyright owners and sateilite carniers: and

(iii) The impazct on the continued
availability of secondary transmissions to the
public.

17 U.S.C. 119{(c){3)(D).

The Panel examined this provision.
and the legisiative history. and
determined that fair market valus meant
the prize that would be nagotiated in a
free market setting as compansation for
the satellite carriers’ right to retransmit
network and superstation signais
conaining the copyright owners’
copyrighted programming. The Panai
stated that:

4 As discussad zbove. section §19(c)(3){D) is the

appropriace Y provision governing
adjustment of rovaity rates. Section 119(c}3) (B).
which also p royalty ad} facrers.

was incdvertently left i the stztute after the 1994
amendments.

[Tihe language. structure. and legislative
history of the 1994 amendments t0 section
119 suggest the Panel is directed to
determine actual fair market value and “in

’ :
determining the fair market value * ° * base

its decision * * *” upon the non-exhaustive
List of considerations. We interpret the phrase
“base its decision’” to require the Panel to
consider each enumerated type of
informaton but. the weight to be accorded
each consideration must necessarily depend
upon the quality and quantity of the evidence
adduced and its relative significance to a
determination of actual fair market value. All
evidence falling within the enumerated types
of information must be considered but the
evidence which is more probative of fair
market value must be accorded greater
weight than less probative evidence * * *
The Panel agrees that the fair markert vaiue
rate is that which most closely approximates
the rate that would be negotiated in a free
market between a willing buyer and a willing
seller.

Panel Report at 17 (emphasis in
original).

2. Arguments of the Parties

SBCA asserts that the Panel
misapprehended the meaning of “fair
market value.” and that it should have
determined the section 119 fees in
accordance with what cable operators
pay for distant signals under the section
111 cable compuisory license. SBCA
Petition to Modify at 12. **Fair market
value is a Congressionally defined term.
and thus cannot be considered under
the ‘traditional’ sense, as urged by the
{Copyright] Owners.” Id. at 14. SBCA
cites certain 1994 floor statements at
length as evidence that Congress
intended that section 119 royalty rates
be set on a parity with cable rates.

DeConcini: Copynight license parity with
cable is the central feature of the fair market
standard articulated in this legisiation. The
inclusion of specific guidance to the
arbitration pansl to take into consideration
the competitive environment in which
satellite programming is distributed is
essential to ensure that satelilite carriers are
not required 1o pay higher royalty fees than
cable gperators * * * [ am confident that the
arbitration panel will take steps to ensure
that the royalty fee paid by satellite carriers
are on par with those paid by cable operators.
The guiding criteria for the arbitration panel
1o establish fair market value in this
legislatien wiil 2ccomplish that cbjective.

* * * The fzct that the Senate agrees with
the House on this compromise language is
due to the criteria that dafines fair market
value in the bill. I have long opposed the
impaesition of royalty fees based simply on
the machanical application of some
conceptual fair market value formula * © *
The arbitration panei will take steps to
ensure that the royalty fees paid by satellite
carriers are on par to those paid by cable
cperators. The guiding criteria for the
arbitration panel to establish fatr market
value will accomplish this objective.

140 Cong. Rec. S14105. 14106 (daily ed.
Oct. 4. 1994).

Brooks: In the hard-fought compromise
reached on this bill. the factors to be
considered under the bill’s “fair market
value” determunation have been made more
specific. | would note that in determining fair
market value, we intend that the copyright
arbitration panel consider all the factors
raised by the parties. inciuding cable rates.

140 Cong. Rec. H9270 {daily ed. Sept.
20, 1994).

Hughes: {L]egislation contemplates that the
panel wiil look to the competitive
environment in which section 119
retransmissions are distributed as well as the
costs of distribution of similar signals in
similar private and compulsory license
marketplaces. inciuding the cable copynight
fees under section 111. This will help ensure
that there is vigorous competition and
diversity in the video programming
distribution industry.

140 Cong. Rec. HI271 (daily ed. Sept.
20. 1994).

Synar: [ am also hopeful that any fee
resulting from the fair market value standard
does not disadvantage the delivery of satellite
transmissions vis-a-vis the delivery of cable
retransmission under the section 111
compuisory license * * ° It is my hope that
the fees set for satellite retransmissions under
the fair market value standard will. among
other things. reflect the competitive
environment in which those retransmissions
are distributed. There is little question that
Congress would like to ensure that there 1s
vigorous competition and diversity in the
distribution of video programming and the
determination of fair market value fees
should reflect that intent.

140 Cong. Rec. H9272 (daily ed. Sept.
20. 1994).

According to SBCA. these floor
staterments provide clear Congressional
direction that the royalty fees for section
119 are to be either identical or
substantially similar to those paid by
cable operators under sectionl11. SBCA
provided testimony demonstrating that
cable operators pay 9.8 cents per
subscriber per month for superstations.
and 2.45 cents per subscriber per month
for network signals. and submits that
the Librarian should adopt these rates.
SBCA Petition to Modify at 18.

Copyright Owners contend that the
Panel acted correctly in attributing the
plain meaning to the term “fair market
value.” and properly rejected SBCA's
position that the rates paid by cable
under section 111 is the governing
factor in determining fair market value.
Copyright Owners Repiy at 12.
Copyright Owners’ note further that
even one of SBCA's own expert
witnesses, Mr. Harry Shooshan.
conceded at the hearing that Congress
intended to accord the conventional
meaning to “fair market value.” /d.
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Copyright Owners also submit that
portions of floor statements delivered at
the time of passage of the 13394 Satellite
Home Viewer Act are not proper
legislative history and must be given
little, if any. weight. Id. at 1415 (citing
Overseas Educ. Ass'n. Inc. v. FLRA, 876
F.2d 960 (D.C. Cir. 1989): In the Mauter
of Sinciair, 870 F.2d 1340 (7th Cir.
1989)). Rather. the text of the statute is
the principle source for determining its
meaning. /d. at 15 (citing West Virginia
Hosp. v. Casey, 499 U.5. 83 (1991).

3. Recommendation of the Register

The Panel determined that the term
**fair market value” should be accorded
its plain meaning—i.e., the price 2
willing buyer and a willing seller would
negotiate in a free marketplace-—and
that the economic. competitive. and
programming information presented by
the parties provided the evidence to
determine what fair market value
royalty rates would be under the
satellite carrier compulsory license. The
Register concludes that this decision is
not arbitrary. nor is it contrary to law.

Both SBCA and Copyright Owners
contend that the meaning of “fair
market value™ is a matter of statutory
interpretation. Moreover. it is 2 well-
established principle that. in
interpreting the meaning of a statute, the
language of the law is the best evidence
of its meaning. Sutherland Stat. Const.
§46.01 (Sth Ed.).

The express words of the statute
charge the Panel with determining the
fair market value of retransmitted
broadcast signals by satellite carriers. Id.
(plain meaning of the statute governs its
interpretation). The Panel determined
that “fair market value™ meant the price
that would be negotiated between a
willing buyer and a willing seller in a
free marketplace. Panel Report at 17,
The Register determines that this is not
an arbitrary interpretation of the
meaning of “fair market value.” nor is
it contrary to law. See Biack's Law
Dictionary 537 {5th Ed. 1989} (definition
of *"fair market value”).

In the 1994 amendments Congress
stated that “{ijn determining the fair
market value. the Panel shall base its
decision on economic, competitive, and
programming information presented by
the parties * * "~ 119 US.C.
119(c)(3)(d). Congress then included in
that amendment 2 nonexhaustive list of
the types of “economic., competitive,
and programming information” that the
Panel must consider in fashioning
royalty rates that represent fair market
value. That the list is nonexhaustive is
significant. for there rnay be other types
of information presented by the parties
that. while not falling within one of the

enumerated categories. is nevertheless Satellite Home Viewer Act. 140 Cong.

relevant to the issue of what the fair
market value royaity rates shouldibe. |
The Panel would be responsible for
considering this type of information as
well. if it were relevant to determining
fair market value. A

The Register does not interpret the |
enumerated categories of “econormic. |
competitive. and programming | |
information’ {for exampie, costs in |
similar private and compuisory license
marketplaces) as establishing criteria '
that define the meaning of “fair market
value.” To do so would. in the Register's
view, run contrary to the plain meaning
of the statute. Sutherland Stat. Const..
§47.07 (5th Ed.). Likewise. the Registe:
does not see any support forthe .
argument that ane of the enumerated |
categories of information, such as the:
compulsory license fee paid by cable:
under 17 U.S.C. 111. must be accorded
more weight than another. The House
Committee Report to the 1994
arnendments makes it clear that this .
should not be the case. See H.R. Rep. |
No. 703. 103d Cong.. 2diSess. 10/(19394)
{("In order to aid the panel, the
Committee adopted an amendment !
offered by Mr. Hughes directing the !
panel to consider economic. | [ [
competitive. and programming | |
information presented by the parties as
well as the competitive environment in
which such programming is distributed.
This would, of course, include cabie
rates. but those rates are not to be a
benchmark for setting rdtes under
section 119: they areonlyorie | |
potentially [sic] piece of evidence in
reaching the objective fair market
value.”). The Register, therefore. |
determines that the Panel did not act
arbitrarily or contrary to lawin |+ |
determining the meanirig of fair market
value.

Although the Panel determnined that
its plain meaning of fair market vaiue |
controlied their interpretation, the Panel
nevertheless consuited the legislative
history to the 1994 amendments and
concluded that “{w]e find no support
for the proposition that Congress did not:
mean what it said. The legislative
history reveals no intent to attach a
unique meaning to the commonly
understood and well-established “fair
market value' term.”” Panel Repart at'16.

A review of all floor statements | |
offered at the time of passage of the |, |
1994 amendments reveals considerabie
differences between the views of the:
two Chairmen and some of the
rnembers. These differences are:
accentuated by a later floor statement
offered by Chairman Hughes when he
introduced a bill that would make |
technicai corrections to the 1984

Rec. E2290 (daily ed. November 29. |
1 1994) (statement of Rep. Hughes). !
The statement of Chairman DeConcini
; offers the greates; support to the
;argyment that the rates established/in |
: this proceeding should approximate
i what cable pays under the cable
,compulsory license. 140 Cong: Rec.
1 S14105 (daily ed, Oct. 4. 1994) ("l am -
| confident that the arbitration panel will
 take steps to.ensyre that the rayalty fee;
paid by satellite carriers are on par with
_those paid by cable operators™). |
' Representative Synar's comments !
suggest his desire that a satellite rate |
. adjustment produce rates comparable (o
' the cable compulsory license. but he
: does not state that application of the fair
' market value standard should or must

: produce such comparability. The |
. statements of Representative Brooks anid

Hughes provide that cable compulsory!
license rates are one of the factors to be
considered by the Panel, but they do not

. indicate that they are the onlylor | |

controlling factor. oo
The Register has consuited the |

. caselaw in determining the weight to be

1 accorded floor statements made by
: Congressmen during the passage of

legislation. The caselaw provides that

: floor statements of legislators are to be:

given little weight Garciav. U.S.. 469 ;
U.S. 70: 78, (1984): Zuberv. Allen, 396

- U.S. 168, 186 (1969) ("Floor debates

reflect at best the understanding of |
individual Congressmen”}. The

i reasoning behind this principle was

. were unable to persuade their co

i aptly described by the Federal Circuit |
i Court for the District of Columbia:

[T}t 15 necessary for judges'to exercise
extreme ‘caution before concluding that
statement made in floor debate, or at 2 I
hearing. or printed in a committes document
may be taken as statutory gospel. Otherwise.
they run the risk of reading authentic insight

. into remarks intended to serve quute different
' purposes. Furthertnore, to the degree that |

judges are perceived as grasping any
fra t of legislative history for insights °

! inth congressional inteft. to that degrée will

legislators be encouraged to salt the
legisiative record with unilateral, | |
interpretations of statutory provifions‘ they,
! leagues o
except * * “.

. Int. Broth. of Elec. Wkrs. Loc. U. 474 v.

NLRB, 814 F.2d 697 (D.C. Cir. 1987)

(Buckley. concurring): see also Overseas |

Educ. Ass'n. Inc. v. FLRA. B76 F.2d 960.
975 (D.C. Cir. 1989) ("While a sponsot’s

. statements may reveal his | [ \
- understanding and intentions, they

hardly provide definitive insights into

inal).

i ori ; | ! ! !
i 51’ greater importance in discerning i
. the intent of Congress, as opposed to the

JA-0028

i Cangress’ understanding of the meaning .
i of a particular provision’’} (emphasis in




—— I ——

55748 Federal Register / Vol. 62. No. 208 / Tuesday. October 28. 1997 / Rules and Regulauons

statements of individual Members. is
the fact that Congress changed the
statute in 1994. When Congress decides
to change a statute. the decisiontodo
so signifies that it intended to change
the meaning. Brewsterv. Gage. 280 U.S.
327. 338 (1932): United States v. NEC
Corp.. 931 F.2d 1493, 1502 (11th Cir.
1991}: In re Request for Assistance, 848
F.2d 1151. 1154 (11th Cir. 1988). cert.
denied sub. nom., Azarv. Minister of
Legal Affairs, 488 U.S: 1005 {1989). That
is what occurred here. If Congress had
truly intended cable compulsory license
rates o govern the adjustment of fees in
this proceeding. then it would not have
amended the statute in1994 to provide
for a fair market value determination.®

In sum. while floor statements by
some Members indicate an intent that
fair market value be determined in
various ways. by looking at the statute.
committee reports. floor statements and
colloquies the Register does not find any
special meaning or limitation attached
to the term "fair market value™ and.
therefore. must rely on the plain
language of the statute and the plain
meaning of the term. The Panel. in the
view of the Register. therefore. did not
act arbitrarily. or contrary to law in its
interpretation of the meaning of “fair
market value.”

B. The Cable Network Fee Benchmark

1. Action of the Panel

In order to determine fair market
value royaity rates as required by
section [19(c){3)({D). the Panel
considered the voluminous testimony
and exhibits presented by the parties.
Witnesses for PBS. JSC. the Commercial
Networks. SBCA. and ASkyB sponsored
economic analyses and testified as to
their calculation of fair market value.
The copyright owners used empirical
data of license fees paid to certain cable
networks by multichannel video
programming distributors (principally
cable operators). while satellite carriers
focused primarily on the license fees
paid by cable operators under section
111,

The Panel specifically endorsed the
approach taken by PBS, and its
principal witness. Ms. Linda
McLaughlin. Using data supplied by an
industry survey group.$ Ms. McLaughlin
examined the license fees paid by

5There i3 no question that the principal factor for
determining rztes under the 1938 legislation was
the r2tes paid by czble. 17 U.S.C. 119(c}{3)(B) (1£38)
{the Pane! "shall consider the approximate averzge
cost 10 a cable system o the right to secondzrily
transmit 1o the public a primery transmission made
by a broadcast stazion * ¢ *.7)

“The data was suppited by Paul n
A leadi and data

multichannel video programming
distributors ("MVPDs™ to license the
viewing rights to 12 popular basic cable
networks. These networks are A&E,
CNN. Headline News. Discovery, ESPN.
the Family Channel. Lifetime, MTV,
Nickelodeon. TNN. TNT. and USA. Ms.
McLaughlin testified that these basic
cable networks represented the closest
altermative programming to broadcast
programming for satellite homes, and
that studies indicated that consumers
value networks and superstations as
least as highly as popular basic cable
networks. Direct Testimony of Linda
McLaughlin at 2-5. She then calculated
a “benchmark” rate for these networks
to be used by the Panel as representative
of the fair market value of broadcast
signals retransmitted by satellite
carriers:

= * * [ have calculated a basic cable network
benchmark price and used it to estimate a
minimum compuisory license fee for
satellite-retransmitted brozdcast stations. The
average license fee of the 12 popular basic
cable networks was 18 cents in 1992—when
the maximum satellite compulsory rate was
17.5 cents—and has risen to 24 cents in 1985,
an annual increase of 1en percent per year.
The license fees for these 12 basic cabie
networks are forecast to increase to an
average of 26 cents in 1897. 27 cents in 1998
and 28 cenrs in 1999. This suggests that the
compulsory rate for satellite retransmitted
stations should increase at jeast
correspondingly with the average prices for
basic cable networks. to an average at least
27 cerus for the 1997-99 period.

Id. at7.

The Panel endorsed Ms. McLaughlin's
approach because it determined that it
represented the closest model. of those
presented. 1o a free market negotiation
for satellite carriage of broadcast signals.
and because it was the most .
conservative approach offered by thi
copyright owners. Panel Report at 29~
30. The Panel rejacted the analysis of
JSC (Testimony of Mr. Larry Gerbrandt)
as too narrow,’ and the analysis of the
Commercial Networks (testimony of Mr.
Bruce Owen) as too spaculative.? The
Panel also rejected the analyses of SBCA
and ASkyB bacausez it determined that
thair analyses did not comport with the
plain statutory meaning of the term “fair
market value.”™ Id. at 28-30.

2. Arguments of tha Parties

SBCA contends that cable natwork
license fees are not an appropriate

? Me. Gerbrand lzted the li fees paid for
two basic cable networks: TNT and USA. Tr. 2025~
2026.

AMr. Owen used regr tysis in 20

10 demonszrate that MVPDs zre willing to pay
proportionally higher § fees for ck
Is which mere expensi
iryg. Direet T of Bruce Owen &

)

a A
in the video industry.

7-10.

benchmark because cable networks are
fundamentally different from
retransmission of broadcast signals. It
asserts that “[e}xtracting an accurate. or
even representative license fee per
subscriber is basically impossible
because multiple programming services
are included within contracts. there are
ceilings on aggregate license fees for
MVPDs in some cases, free
subscriptions in others, marketing and
launch support provided by the cable
networks, purchases of advertising time
by the cabie networks from MVPDs, and
equity investments by each in the
other.” SBCA Petition to Modify at 20-
21.

In reply. Copyright Owners assert that
the Panel acted properly by utilizing
cable networks as the benchmark of fair
market value. and accepting the analysis
of Ms. MecLaughlin. Copyright Owners
not that they wished to examine the
ticense fees paid by satellite carriers to0
cable networks in particular. as opposed
to the fee paid by all MVPDs in general.
but SBCA refused to disclose through
discovery the amounts that satellite
carriers paid. Copyright Owners Reply
at 17. They further note that while
SBCA's witness. Mr. Jerry L. Parker,
stated that a meaningful license fee
could not be determined from satellite/
cable network contracts. SBCA never
produced the documents to support that
assertion. /d. at 18. Copyright Owners
assert that Ms. McLaughtlin testified that
the license fees presented by her
analysis demonstrated at least the
minimum amount that satellite carriers
would pay for cable networks. and that
her analysis offered the best evidence
that was properly accepted by the Panel.
id.

3. Recommendation of the Register

In the Register’s view, the Panel's
decision to use cable network license
fees as a benchmark for establishing the
fair market value of section 119 rates
was the product of rational
decisionmaking, and its decision to use
the PBS/McLaughlin approach was not
improper.

Having determined that “fair market
value™ meant the price that would be
paid by a willing buyer and seller in a
free marketplace. it was not illogical for
the Panel to give careful consideration
10 evidence of markets that most ciosely
resembled the licensing of signals under
section 119. In fact, section
119(c)(3)(D)(i) requires that the Panel
consider “the cost for similar signals in
similar private * * * marketplaces.” 17
U.S.C. 119(c)H{3)(D).

All three of the evidentiary
presentations of the copyright owners—
PBS, JSC. and Commercial Networks—
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focused upon the fees paid 1o cable
networks by MVPDs. SBCA's evidence
of fair market value. the cable license
fees paid under section 111. was less
relevant 1o the Panel's determination
because the Panel had rejected the
notion that cable fees equaled fair
market value. Panel Report at 25-30.
The Panel's adoption cof cable network
fees as the benchmark was not
unqualified. however. because it stated
that “we agree with the satellite carriers
that the economic model governing

cable networks varies markedly from the

economic model governing
broadcasters.” /d. at 29. Nevertheless.
the Panel “adoptied] the copyright
owners' general approach using the
most similar free market we can
observe.” Id. at 30. After reviewing the
record. the Register has determined that
the Panel's conclusion is not “arbitrary™
within the meaning of 17 U.5.C. 802(f).

SBCA contends that cable network
fees are not a useful benchrnark because
the economics of cable networks are
fundamentally different from those of
broadcast networks and superstations.
SBCA Petition to Modify at 20 (citing
testimony of Mr. Harry Shooshan. Mr.
John Haring and Mr. Edwin Desser). The
testimony of Mr. Shooshan and Mr.
Haring. in particular, suggest that there
are some marked differences belween
the licensing of cable networks and
broadcast signals. The Panel. however.
took account of that. Panel Report at 29.
Nevertheless, there was ample
testimony that the two markets were
also quite similar. Tr. 1202--04 (Mr.
Robert Crandall): Tr. 16509 (Ms.
McLaughlin): Tr. 1284 (Mr. Owen). The
Panel weighed the evidence and
accepted the copyright owners’
approach using cable network fees
because it was “'the most similar free
market we can observe.” Panel Report at
30 (emphasis in original). Because this
conclusion is grounded in the record, it
is not arbitrary. National Cable
Television Ass'n, Inc. v. CRT, 724 F.2d
176. 189 (D.C. Cir. 1983) (decisions
grounded in the record within the 2one
of reasonableness).

Likewise. the Panel’s decision to rely
on the PBS/McLaughlin testimony to
establish the cable network benchmark
was adequately grouncled in the record.
Panel Report at 18-20. Again. the Panel
stated that use of cable networks was by
no means flawiess and, to account for
this. the Panel was adopting the

“‘conservative™ approach offered in Ms.
McLaughlin’s analysis. /d. at 31. The
Register determines that the Panel's
decision to accord the PBS/Mclaughiin’
testimony controlling weight is
consistent with its determination to
utilize the plain meaning of “fair market

value™ as the proper standard for seztmg
royalty fees. Further. it is well
established that using evidence of
analogous markets is the best evidence
in determining market price! Se¢ !
National Cable Television, 724 F.2d at
187. For these reasons, the Register
determines that the Panel did not act’
:rburamly or contrary to the Copyrxght
ot

Parker conceded. for example. that despite

i additional costs incurred by DBS ® carmers |

(beyond those of HSD 19 carriers). DBS.

© operators were unable to negotiate lower

rates on that basis., Moreover. he declined to

, urge the Panel 10 set a discounted rate for
DBS carriers 1o account for their higher costs

than HSD carriers. We rnust similarly decline

' to discount the cable network benchmark to

account for higher delivery costs of broadcast

' si

; Panel Reporx at 45-46 (citations

C. Adjustments to the Cable Nerwork‘
Fee Benchmark

1. Adjustment 1o the Benchmark for ‘
Delivery Costs P *

a. Action of the Panel After
establishing cable network license fees,
as presented by Ms. McLaughlin, as the
benchmark for determining the section
118 royalty rates, the Panel examined,
inter alia, the special features and
conditions of the retransmission
marketplace to determirje if an upward.
or downward. adjustment in the, |
benchmark was appropriate, One of the
aspects of satellite retransmission of
broadcast signals that differ significantly
from the transmission of cable networks
involved the costs of deliveringthe | |
signals to the MVPDs. The Panel found |
this issue. along with that of advertising |
inserts {discussed infra), as being | :
“among the most challepging issues for
the Panel to resolve,” Panel Repon at
43.

The Panel found that the hceme fees
charged for cable networks inciuded the |
cost of delivering the cable network to
the MPVD-—j.e.. making the signal
readily available for reception by the
MVPD for subsequent distribution to:
subscribers. Id. at 45. With satellite |
retransmission of broadcast signals. | |
however, the satellite carriers absorb the
costs of getting the broadcast signal from
its geographic point of origin. and then
delivering it to its subscribers. Id. The
Panel considered whether the cost of
delivering the signals shouldl. therefore,
be deducted from the benchimark.

The Panel declined to make such a
deduction. The Panel found that there
was no evidence presented to suggest
that if satellite carriers and copyright:
owners negotiated in a free marketplace
for the retransmission of broadcast 1 ~
signals. the copyright owners would -
offer satellite carriers a discounton '
license fees to accommodate delivery
costs. The Panel discussed the | |
testimony of Mr. Jerry L. Parker.an | |
SBCA witness who offered testimony as
to the history. nature and oﬁeration df [
the satellite industry: = ...

Mr. Parker was invited 16 demonstrate
whether carrier costs impatied the rdtes |
negotiated between satellite carnersand -
cable networks. He could not. Indeed. Mr.

. omitted).

&. Arguments of the Parties. SBCA

; vigprously contests the Panel’s ‘
i resistance to deducting delivery costs

from the 27 cent benchmark figure,

, stating that |"it must be recogriized that
. all cable networks that are cheirgxng anl:l

receiving 27 cents have made the

- necessary investment and expense in
: distributing the signal
: the fcjopyright {olwners or broadcasters
' in this proceeding incurred this
| necessary expense for satellite | |
. distribution: of superstations or network
: stations. . SBCA Petition to Modify at

= * *!None of’

22. SBCA cites the testimony of Ms.
McLaughlin. who acknowledged that '
broadcast stations are not responsible.

i and do not incur the cost of. delivering

their signal to satellite carriers for’'
subsequent retransmission. /d. at 22-23.
SBCA submits that "[t}he:error in Ms. -
McLaughlin's analysis. impliditly | |
accepted byithe Panel, is that these
expenses were basically the cost of the

! {slatellite [clarriers in distributing thexr

i own product.” Id. at 23. SBCA asserts |

 that the Panel understood that satellite
! cartiers bore the cost of delivery. but
. then mxs:akt.nly categorized it as d

|
“discount” to compensate carrxers for

. their costs. when in fact it is & cost thar

must be borne by the copyright owners.
Id. at 25-26.
SBCA submits that it demonstrated

' that the average delivery cost per signal.
. per subscriber. per month is 10 cents. '

" and 6.5:cents for volume discounts. |

. SBCA. therefore, contends thait the 27 |

cent benchmark rate must be adjusted -
downward to between 17 and'21.5

- cents. Id. at 23. f.n. 53.

In reply. Copyright Owners'assert that

| SBCA mischaracterizes the transmission

cost issue by suggesting that the major

i focias should be the structurali nature of

- such costs. rather than whether they

" would result in any rnarketplace price:

" adjustments. Copyright Owners Reply at

22.ICopyright Owners cite Mr. Larry |
Gerbrandt s'testimony that transmission
' | X ! ! ! | | |

> TDBS" stanits for Direct Braadcast Service. and

. is associated with high powered. high {requency

dirert broadcast sutellite services. An example of a

, DBS operptor is, DirecTV.

e "HSD"™ stands for - “Home Sateltite Dishl” and

: typlcauy refers to sateltice 1pmvmers who opeme at
. lower freq ies than DBS p s
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costs do not yield different cable
network license {ees in the marketplace.
and note that Mr. Jerry Parker was
unable 1o demonstrate otherwise. Id. at
22-23.

¢. Recommendation of the Register.
The Panel discussed the issue of
transmission costs quite extensively.
finding that the record was devoid of
credibie evidence demonstrating that
transmission costs of satellite carriers
affected the rates negotiated between
satellite carriers and cable networks.
Panel Report at 45-46. The Panel
expressly found that SBCA's witness.
Mr. Parker, could not offer evidence of
such an impact. and conceded that
despite additional costs incurred by
DBS carriers. DBS operators were
unabie to negotiate lower rates on that
basis. Tr. 2528. The Panel grounded its
determination in the record evidence,
which is the halimark of rational
decision making. National Cable
Television Ass’n.v. CRT. 724 F.2d 176
{D.C. Cir. 1983).

SBCA's discussion of transmission
costs fails to focus on what impact. if
any. they would have on negotiated
license fees. and instead relates o
which party should bear the cost. Costs
can be shifted between parties in a
business reiationship. and SBCA asserts
that their costs. when comparing
delivery of broadcast signais with
delivery of cable networks, must be
shifted to copyright owners (o prevent a
windfall. However, costs can also be
absorbed by a party as part and parcel
of doing business. and must be when
one party cannot shift the costs {or a
portion thereof) to the other. Where
there is no credible evidence
demonstrating a party’s ability to shift a
cost, no change in the negotiated price
should occur. The Panel found that to
be the situation with transmission costs.
and the Register has no grounds on
which to reject that finding.

2. Adjustment to the Benchmark for
Adbvertising Inserts

a. Action of the Panel. In 2ddition to
delivery costs. the Panal considered the
issue of advertising inserts very
significant. Cable natworks typically
grant MVPD'’s a certain number of time
slots during the programming
provided—known as advertising
inserts—for the MVPDs to sell to
advertisers. The monies raised from
these inserts are retainad by the MVPD,
and can defray the cost of the license fee
for the cable natwork approximately 8
cents per subscriber per month. Panel
Report at 43-44. The Panzi found.
however, that because section 119(a)(4)
requires satellite carriers to retransmit
the signals of broadcast stations intact.

they do not receive any advertising
inserts for the retransmission of
broadcast signals. /d. at 44. The Panel

» considered whether this should result in

a downward adjustment of the
benchmark rate.

The Panel declined to make an
adjustment:

[Tihe satellite carriers naturally argue that
because the benchmark is based upon the
rate paid by multichannel distributors to
cable networks. we must deduct $0.08 to
obtain the ‘real cost’ of cable networks. The
copyright owners counter that mast sateilite
carriers don't insert advertising into cable
network signals anyway. Indeed. HSD
carriers don't possess the technology to insert
advertising. Moreover, multichannel
distributors appear to pay the same cable
network license fee regardless of whether
they insert advertising.

If this last assertion is 2ccurate. one would
expect that in a hypothetical free market
negotiation. brozdcasters would similarly
deciine to reduce thair license fees to satellite
carners for their lack of advertising
availabilities and no benchmark adjustment
would be appropriate. Both Ms. McLaughlin
and Mr. Gerbrandt opined that. based upon
their knowledge and experience. neither the
availability of advertising inserts. nor the
carriers {sic] ability to insert. affects the
prices that cable networks charge. They did
not support this opinion with any
documentary evidence or empirical data.
However. the sateilite carriers allowed this
testimony to stand essentiaily unrefuted.
Indeed. Dr. Haring was explicitly invited to
render an apposing opinion but forthrightly
deciined. In the final analysis, we z2ccept the
copyright owners’ expert testimony and
decline to deduct $0.08 from the benchmark
as 2dvocated by the satellite carriers.

Panel Report at 44-45 (citations
omitted).

b. Arguments of the Parties. SBCA
alleges that the Panel “compietely
misconceived the adjustment necessary
to reflect the value for insertable
advertising.” SBCA Petition to Medify
at 26. They note that the arbitration
panel in the 1992 rate adjustment made
a downward zdjustment for advertising
inserts. 57 FR 12058 (May 1. 1892).
SBCA asserts that the “value of
insertable zdvertising is significant.”
and that its value is "no less than 7.5
cents” per subscriber per month. Id. at
27.

As a “variation™ on tha advertising
insert issue, SBCA offers that the
increased national exposure of
brozdcast stations offered by satellite
retransmissions increases the amount of
revenue that copyright owners receive
for the advertising slots that they retain.
{d. at 28. SBCA subrmnits that the Panal
shouid have further adjusted downward
for this value. and argues that it could
not quantify the vaiue because the
necessary information was in the

possession of the copyright owners who
were not required to disclose it through
the CARP discovery rules.!!

In reply. Copyright Owners assert that
the Panel fully considered the
argumments of SBCA. and correctly
rejected any downward adjustments for
advertising inserts. Copyright Owners
Reply at 23-24.

¢. Recommendation of the Register.
The Panel fully discussed what effect. if
any. advertising inserts might have on
the negotiated {ee for retransmission of
broadcast signals. Panel Report at 43—
45. The Panei cited the testimony of Ms.
McLaughlin and Mr. Gerbrandt that
“based upon their knowledge and
experience, neither the availability of
advertising inserts. nor the carriers
ability {sic} to insert. affects the prices
that cable networks charge * * *. The
satellite carriers allowed this testimony
to stand essentially unrefuted. Indeed.
Dr. Haring was explicitly invited to
render an opposing opinion but
forthrightly deciined.” [d. at 44. SBCA
did not offer any testimony which
incontrovertibly rebuts the testimony of
Ms. MclLaughlin and Mr. Gerbrandt.
Consequently. the Panel’s determination
that no adjustment should be made is
not arbitrary because it is grounded in
the record.

D. Equality Between Superstation and
Network Signal. Rates

1. Action of the Panel

As discussed above. Congress
established different royalty rates for
superstation and network signals when
it created the section 119 license. The
initial rate for superstations was 12
cents per subscriber per month. and 3
cents per subscriber per month for
network signals. This 4 to 1 ratio
reflected the payment of royalties under
the section 111 license. Under section
111. only copyright owners of
nonnatwork programming are allowed
to share in the royalty funds. Cable
operators pay full value for
retransmitting independent broadcast
stations (of which superstations are a
subset). and only one-quarter value for
retransmission of network signals. 17
U.S.C. 11(f). The one-quarter value
reflects Congress’ determination in 1976
that approximately 25 percent of the
programming on network signals is
compensable nonnetwork programming,
while the remainder is not. Congress

JIUSERE———

11 SBCA alleges throughout its Petition to Modsfy
that the CARP discovery rules. and parucularly the
Pznel's zpplication of the rule. preciuded it from
obaining vital information from copyright owners
1o SUPPOrT its case. which resulted in negatsve
inferences by the Panel as to the sufficiency of us
presentztion. This argument is 2ddressed. 1frain
subzection G.
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carried over this 4 to | ratio in the 1988
Satellite Horne Viewer Act wher it set
the 12 cent and 3 cent rates in the
statute.

The 1992 arbitration panel that
adjusted the section 119 rates took into
account the 4 to | ratio. but found that
the amount of network programming on
network stations had declined to
approximately 50 percent. cown from
the 75 percent contemplated by section
111. That panel, however. set the
network station rate at 6 cents. which
represented roughly a 3 to 1 ratio to the
superstation rate it set. because it was
concerned with disruption in the
satellite industry of carriage of network
signals if it established a network signal
rate at half (a 2 to | ratio) that of the
superstation rate. 57 FR. 18052, 190860
(May 1. 1992). The Copyright Royalty
Tribunal. in reviewing the panel’s
decision on this matter, stated that:

The Tribunat believes that the Parnel was
not bound by either a 4:1 ratic or a 1:1 ratio.
When the Tribunal issued its declaratory
ruling concerning network copyright owners.
we did not intend to prejudge any future
ratesetting. We noted that in cable and
satellite. the pay-in may not necessarily
correlate 10 the pay-out. Therefore. a 1.1 ratio
is not required. However. we do believe the
Panel had the authority to take our
declaratory ruling into account, so that it was
entitied to adjust the 4:1 ratio downward to
reflect that network copyright owners are
entitled to receive satellite royalties.

Id. at 19052.

The Panel in this proceeding rejected
the notion that it was required to set
different royalty rates for superstations
and network signals, respectively.
because it was seeking the fair market
value of these signals. The Panel stated:

We find no credible evidence that
retransmitted network stations are worth less
than retransmitted superstations. Indeed.
even assuming arguendo, we were t0
conclude that network programming is worth
less. or even wholly uncompersable. we find
no record support for any particular ratio—
no evidence was adduced as to the present
day average proportion of network to non-
network programming. And imposition of the
original 4 to 1 ratio by rote. merely to
replicate section 111 rates. would not be
consistent with a fair market value analysis.

Panel Report at 40.

2. Arguments of the Parties

SBCA challenges the Panel's refusal to
apply the 4 to 1 ratio. asserting that such
ratio is binding precedent upon the
Panel. SBCA Petition 1o Modify at 38.
SBCA contends that Congress
determined. under section 111. that
network programming is not
compensable. and carried this rationale
into the rate structure of section 119,
The fact that networks are aliowed to

share in the section 119 royalties. but .
not the section 111 royalties, ""does not
mean that the network signals are:to be
paid for any differently under the
satellite license than under the cable
license * * * " Id. at 38. Furthermore.
SBCA submits that sateilite carriers give
added value to network signals by |
carrying them to unserved households
who would not otherwise receive such
signals. Id. at 41. SBCA contends that.
if anything, there should be no fee for |
network signals. Id. at 40. C
Finally, SBCA argues that the Panel
erred by creating a 27 cent royalty rate
applicable to PES (defined under the -
statute as a network) because “PBS |
signals are [ree on the satellite by law.”
id. at 41. These signals, SBCA contends.
cannot possibly have a market vaiue. |
and there should be no royalty fee for |
PES signals. Id. C
Copyright Owners contend that the
Panel correctly rejected the 4 to 1 ratio
because the new law requires a
determination of fair market valué. i
Copyright Qwners Reply.at 32. | | proceeding. Furthermore, everi if the
Capyright Owners note that the binding 1992 arbitration were binding! | |
precedent referred 10 by SBCA wasan  precedent. the final order of the
interpretation of the 1988 Satellite :Copyright Royaity Tribunal (which
Home Viewer Act, not the 1994 Act. and constituted the final agency action in
that nothing in the 1994 Act requires that proceeding) clearly statedithauno |
assignnent of different rates for | ' ‘differentiation between network ard |
superstation and network sighals. /d. at  'superstation rates was required. 57 FR |
33-34. 19052 (May 1. 1992) {"The Tribunal
With regard to SBCA's contention that believes the Panel was not bound by |
retransmission of PBS signals should either a 4:1 ratio or a 1:1 ratio.”"). The
not be compensated at th‘ne 27 cent level.  Panel. therefore. did not act arbitrarily
Copyright Owners argue'that'sucha ' 'by rejecting applicatibn of the d to 1
contention “flies in the face of the fair  ‘ratio. =~ = = oo
market value evidence.” and that the The Register has also examined the
PBS signal available for free ontle | !recdrd to determine whether. undera
satellite is not the signal of the member  fair market value analysis and regardiess
stations that are at issue in this of application of a pre-set ratio. the |
proceeding. Jd. at35. @' :evidence required a differentiation in
3. Recommendation of tf:e Register ' network and superstation rates. The
- egiste Panel determined that there was "no
The Panel did not err by rejecting the ' credible evidence that retransmitted
4 to 1 ratio and adopting a network ' ' network stations are worth less than !
signal rate that was equal to the value retransmitted superstations.” Panel |
of the superstation rate. The Panel Report at 40. It was wholly within the .
carrectly observed that while the 1992 | Panel’s discretion to arrive at sucha !
arbitration panel generally followed the : determination. SBCA. presented !
ratio set by Congress in the 1988 Act, evidence demonstrating that network
the 1994 amendments changed any viewer ratings have declined. SBCA |
reliance upon a pre-set ratio by directing ' Proposed Findings of Fact and
the Panel to determine onty the fair Conciusion of Law at 38. but it did not|
market value for necworkand ~~ offer evidence as to what impact such a
superstation signals. Panel Report at 40. ' decline had relative to superstations. .
There is not evidence in the 1994 Act. | nor did it quantify the difference in
or its legislative history. that Congress  : value between network signals and
intendled the Panel 1o set a rate for | | superstations under a fair market value
network signals that is one-fourth of that  analysis. except to insist that all signals
for superstations {or any other ratio. for - should be free. See SBCAReply | |
that matter) if that rate did not represent ' Findings of Fact.and.Conclusions of
the fair market vatue of network signals. ' Law at 7. The Panel, consequently, did
SBCA asserts that the'1894 | | | notact arbitrarily by adopting the same
amendments contemnplate 2 CARP ! royalty rate for both network signals and
establishing two rates—one for network | superstations. = = | | |

signals. and another for superstations—!
thereby inferring that Congress
contempilated rate differentiation (iie.
that one rate would be less than the
other). Such an inference is belied by |
language in the House Report. however,
which states that the rates set by the
CARP in this proceeding “should reflect
the fair market value of satellite carriers’
secondary transmissionsof |+ 1
superstations and netwaork stations. ™.
H.R. Rep. No, 703, 102d Cong.. 2d Sess.:
7 (1994). The statute does not require or
suggest that the rate for network signals.
jor superstations. be set at anythinglless |
than fair market value. Lo
. There is no binding precedent that
required the Panel to apply aratioin |
value between network signalsand
isuperstations. and set network signal !
rates lower than superstation rates. The:
1992 arbitration panel applied a
different criterion (rates paid by cable
under section 111) to determine section

| ‘119 rates. and its decision therefore
. does not serve as precedent for this
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Finally. SBCA argues that because the
Panel failed to take account of the fact
that PBS signals are free on the satellite
by law. it was error to accord them the
same royalty rate as other network
signals.!2 Section 605(c) of the
Communications Act. 47 U.S.C..
prohibits encryption of programs
included in the National Program
Service of the Public Broadcasting
Service, essentially making the National
Program Service free to all satellite
home dish owners. Member stations of
PBS. however, are not subject to 47
U.S.C. 605(c). and satellite carriers may
charge their subscribers for
retransmission of these stations.
Furthermore. the National Program
Service is not a network signal as
defined under section 119(d)(2).
Member stations of PBS are network
signals under section 119(d)(2).
Presumably. there are PBS programs
available on the National Program
Service that are the same programs
available from PBS stations. although no
such evidence was adduced in this
proceeding. There are also likely to be
different programs. particularly those
produced by member stations. SBCA
did not quantify by how much. under a
fair market value analysis. the same
programs on the National Program
Service and PBS stations should reduce
the royalty fee for PBS stations. beyond
a blanket assertion that all PBS stations
should be free. SBCA Reply Findings of
Fact and Conclusions of Law at 68-69.
The Panel conciuded that there was "'no
credibie evidence™ warranting a
conclusion that network signals were
worth less, which would inciude PBS
stations. The Register cannot find
credibie evidence to the contrary, and
therefore the Panel’s determination
must be affirmed.

E. Local Retransmission of Network
Signals

1. Action of the Panel

In setting the satellite carrier
compulsory license royalty rates for
networks and supersiations. the Panal
was asked to distinguish between
satetlite retransmission of “distant™
broadcast signals. and satetlite
retransmissions of “'local” brozdcast
signals. The Panel did make this
distinction. setting a royalty rate of 27
cents for distant retransmission of
superstations. and zero cents for local
retransmission of superstations. Panel
Report at 54.

While the Panel adopted a 27 cent
rate for retransmission of distant

Al el ol

< PBS si are as

under section 112(d)().

network signals. id.. it declined to adopt
a rate for local retransmission of
network signals pecause it determined
that it lacked subject matter-jurisdiction
10 do so. /d. at 48. The Panel considered
section 119(a)}{2)(B). which provides
that the satellite compulsory license is
“limited to secondary transmissions to
persons who reside in unserved
households.” and examined the section
119(d)(10} definition of an unserved
household. The Panel concluded that:

[NJetwork signais generaily may not
retransmitted to the local coverage area of
local network signais. The separate rate
request of ASkyB is explicitly intended to
apply to retransmission of network signals to
served households. Section 119 does not
provide a compulsory license for these
retransmissions. Hence. we lack subject
matter jurisdiction to set a rate for locat
retransmissions of local network signals.
Panel Report at 48 (emphasis in
original).

e Pane! did acknowledge ina
footnote that there may be “rare
instances” where a household located
within the local market of a network
signal was, indeed. an unserved
household within the meaning of
section 119(d)(10). Id. at 48. f.n. 62. The
Panet stated that “[tJhese households
qualify as unserved but. under section
119, ASkyB wouid pay the conventional
‘rate for non-local signals.' ™ Id.

2. Arguments of the Parties

EchoStar contends that the Panel
committed reversible error in
determining that it has no jurisdiction to
set a royalty rate for local retransmission
of network signals. and that the rate
should be zero. EchoStar Petition to
Modify at 1. According to EchoStar. the
language of section 1189 regarding the
permissibility of local retransmission of
network signals is nuclear. and the
Panel shouid therefore have consulted
the legislative history. rather than
decide the matter on the basis of the
statutory language. Id. at 7-8. EchoStar
submits that the Congressional intent
behind the unserved household
restriction of section 119(a)}(2)(B) was to
protect the network-affiliate relationship
from importation of distant signals of
the same network. citing the recent
Copyright Office Report on revision of
the cabie and satellite carrier
compulsory licenses. Id. at 4. Because
local retransmissions do not harm the
network-affiliate relationship. EchoStar
asserts that “[iln light of the intent
behind the computlsory license.
therefore, the “unserved household’
limitation should be read as not
precluding such local-into-local
retransmissions—a form of
retransmission which required

technioiogies not in existence at the ume
of the legisiation.” /d. at §.

In addition. EchoStar submits that the
Panel should have interpreted secuion
118 flexibly enough to allow local
retransmission of network signals. citing
Sony Corp. of America v. Universai City
Studios, Inc.. 464 U.S. 417 (1984) and
Twentieth Century Music Corp. v.
Aiken, 422 U.S. 151 (1975). /d. at 10.
Finally, EchoStar argues that. since the
section 119 license was modeled after
the section 111 license. and local
retransmission of network signals is
permitted under section 111. the two
statutes should be interpreted similarly.
Id. at 11 (citing Northcross v. Board of
Education. 412 U.S. 427 (1873).

Commercial Networks seek a
clarification of the Panel’s ruling on
local retransmission of network signais.
albeit from a completely different
perspective. Commercial Networks .
request the Librarian to make clear that
where local retransmission of a network
signal does not violate the unserved
household restriction (a circumstance
acknowledged by the Panel likely to be
rare), the rate for such retransmission is
27 cents per subscriber per month.
Commercial Networks Petition to
Modify at 1.

In reply. EchoStar opposes
Commercial Networks position. and
argues that the same rationale that the
Panel used in adopting the zero rate for
superstations applies with equal force to
network stations that are locally
retransmitted to unserved households.
EchoStar Reply at 2.

Certain Copyright Owners object to
EchoStar's position. and contend that
EchoStar does not have standing under
the rules to file a petition to modify the
Librarian’s decision when it was not an
active party in this proceeding. Certain
Copyright Owners Reply at 1. Certain
Copyright Owners contend that the
Panel correctly interpreted section 119
as preventing retransmission of local
network signals to served households.
and that the legislative history does not
warrant a different conclusion. id. at 3~
6.

3. Recommendation of the Register

Two separate issues are presented by
the local retransmission of network
signals. First, there is the retransmission
of a natwork station within that station's
iocal market. The Panel categorized this
as local retransmission to served
households. and concluded that section
119 did not permit such
retransmissions. Second. there is
retransmission of a network station
within that station’s local market to
subscribers who satisfy the definition of
an "‘unserved household™ in section
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119(d}(10). The Panel acknowledged
that such retransmissions were
permissibie under section 118, though
likely to accur in “'rare instances.” but
was unclear as to what the proper
royalty rate should be.

Local retransmission of network
signals to served households presents a
challenging issue. The Copyright Office
declined to issue a declaratory ruling
that such retransmissions are
permissible. though it did not preclude
addressing such a matter through a
rulemaking procedure. Letter of the
Acting General Counsel to William
Reyner. August 15, 1996. Moreover, the
OfTice has. in its recent report to the
Senate on revision of the satellite and
cable compulsory licenses. expressty
endorsed the permissibility of such
retransmissions. and requested Congress
to “clarify” the statute on the matter. "A
Review of the Copyright Licensing
Regimes Covering Retransmission of
Broadcast Signals.” Report of the
Register of Copyrights at xx (1997)
(hereinafter “"Register’s Report”™). As the
agency responsible for administering the
Copyright Act. the Office believes that it
retains the authority to conduct a
rulemaking proceeding to determine the
permissibility of local retransmission of
network signals to served hauseholds.
regardless of the Panel's determination
in this proceeding.

Nevertheless, the Register must
determine whether the Panel’s decision
that such retransmissions are not
permitted under section 119 is contrary
to the provisions of the Copying Act.!3
The Register reviewed the language of
section 119, and its legislative history.
both in the context of this proceeding.
and in her report to the Senate. Such
review confirmed the Register’s belief
that Congress simply did not consider
the issue of local retransmission of
network signais to served households at
the time of passage of section 118.
principally because the techniology to
make such local retransmission did riot
commercially exist. It is evident from
the history surrounding adoption of the
unserved household restriction in 1938
that adoption of the restriction was
motivated by concerns expressed by
network affiliate stations that
importation of distant network stations
affiliated with the same network would
erode their over-the-air viewership.
Register’s Report at 103~104. This
suggests that if Congress had considered
the issue. it might have condoned iocal
retransmissions to served households.
On the other hand. the section

58 the Panel’s d onthus pantis a
conclusion of law. the arbitrary standard 1s not
applicabie.

119(d)(10}{A) portion of the definition
of an "unserved household” doesinot !
specify receipt of whiat network signal’
over-the-air triggers the prohibition in/
making retransmissions of network |
sxgnals The tanguage of section

119(d)(10)(A) could easily be read to |
prohibit retransmission by satellite
whenever the subscriber receives an
over-the-air signal of Grade B'intensity
from any network affiliate. inzluding the
local network affiliate that the satellite
carrier intenids to retransmit to the
subscriber. This is x.h&e pdsiuoh that the‘-
Panel took.

In sum, the Register determines that
the law is silent on this issue. @
Consequently. the Register cannot
unequivocally say that the Panel’s
decision is arbitrary br cantrary to lawl

The second issue is the local
retransmission c¢f network signalsito \
unserved households. The Panel | |
appears to have presumed that such
retransmissions are permissible. Fanel
Report at 48. The Register determines :
that they are permissible. as provided by
the express terms of section 119. The |
Panel failed to articulate what royalty
rate would be applicable to such local:
retransmissions. It mentioned. in a
footnote. that the number of unserved
households within a:netwoerkistation's|
local market were likely to be few, and
cited the testimony of ASkyB's witness.
Preston Padden. that ASkyB would. in
those instances. “pay the conventjonal
‘rate for non-local signals.’ " Id. at /48, ;
f.n. 62 {quoting written direct|testimony
of Mr. Padden). The Panel did not. |
expressly state what the rate should be
for all carriers making local
retransmissions of network signal$ to
unserved households. |

Comrnerical Networks urge, that the
rate for such retransrnissions should be
27 cents. EchoStar !4 argues that the rate
should be zero, consistent with the |
Panel's adopted rate for local. . .
retransmissions of superstations. To the

extent that the Panel sought to lmpose‘
the 27 cent rate on local retransmissions
of network signals to unserved |
households, the Register determines lhat
such action is arbxtrqry The Register |

" The Regxsner agrees wn.h Copynghr Owners :Jhat
Ech ding to file a p o rnodx.ﬂy
the Panelsdeumunuon land rac
l of the p S t 251.55(s) b(:he\
mlea:m:m;:mmmwymwnz i
d mfwme “‘, ang mm
no ¥ ion for EchoeS:
ber of. an rep T‘byaiBCA wsl\’wu
party to :l}:.‘ proceeding because it did not filea |
Notice of Inten: to Participate as required by the
rules. See: 37 CFR 251.45(). | By che |
Dismissal of EchoScar’s petition. hcweve: doa
not preclude cansideration of the issues
of Ly

sur locat 13

“Mseai

g and the R has con
required by section 802(3)

cannot find testimony in the record that
supports the conclusion that local
retransimssicon of network signals to
unserved hotseholds has 4 fait marker |
value rate of 27 cénts. particularly | |
where the Panel determined that the fair
market value of local retransmissions of
superstations was zero. Panel Repoft at
52. Likewise. the record does riot | |
support a conclusion that there is any
differentiation between the fair market '
value of local retransimssions of ' !
network signals vis-a-vis superstatidns.'
Commercial Networks do not cite any
testimony to the contrary in thmr
petition to modify. ‘
* To the extent that the Panel failet to
adopr a rate for local retransmx%sxoﬁs of !
gem(ork signals to unserved
ouseholds. the Register determines that
such action is inconsistent with its task’
in this proceeding. and recommends
that the Librarian substitute hisowh |
determination. 17 U.S.C. 802 The !
dearth of testimony on this issue and ‘
for that matter. the Panel's cursory
Biscussidn of it. i$ not surprising
becalse local retransmission of network
signals to unserved househoids. ang
served households as well. is | :
undoubtedly an unattractive businéss
ﬁroposmon 10 satellite carriers.
evertheless. the issue was before the
CARP. and requirss a resolution.

The Register recommends that the
Librarian adopt a zero rate for l‘ocal
retransmissions of network signals to
unserved households because the
Register is persuaded that the Panel's
conclusions with respect to local |
retransmissidns of superstatioris are
equally applicable to local
retransmissions of network sxgﬁals to
unserved households. Panel Report at
52-53. A% noted above. there is;no |
conclusive eviderice to suggest that
locally retransmitted network signals
are of greater fair market value than
locally retransmitted superstations, |
Accordingly. the Register recormmends -
‘adoption of a zero raté for local |
retransmission of network signals tp |
unsérved households. ' | | |
[F. Effective Date of the New Rdtes ' '
'1. Action of the Panel’
| Inannpuncing the royalty rate of ! 27 !
cents for distant retransmissionof ; |
network and superstation signals. and |
zero cents for local retransmission 6f |
superstations. the Panel stated that the
time period for payment of therates |
would be from july 1.:1997. through
December 31, 1988, Panel Report at 54.

2. Arguments of the Parties

SBCA contends that the Panel acted |
contrary to law by setting an effective
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date of July 1. 1997, for the new rates.
SBCA states that the Panel did not have
any authority 1o set an effective date
because section 119(c){3)(C) states that
the rates become effective as set forth in
the Librarian's order. SBCA Petition to
Modify at 46. Further, SBCA argues that
the effective date of the new rates must
be prospective only. Id. at 47. It notes
that section 119 contemplates
prospective application by discussing
the rates “'to be paid.” /d. at 48-49
(citing section 119(c)(3)(A) and the 1988
House Report to the Satellite Home
Viewer Act). SBCA argues that the
caselaw prevents retroactive application
of agency rulemaking unless the
enabling statute expressly states
otherwise, and submits that the
Librarian’s order in this proceeding
effectively constitutes a rulemaking
because the Copyright Office’s rules are
being amended to reflect the new rates.
Id. at 50-51.

Additionally, SBCA argues that
applying the july 1. 1997. effective date
would cause substantial harm to the
satellite industry. /d. at 55. SBCA
submits affidavits of representatives of
the satellite indusiry discussing their
inability to adequately inform their
subscribers on a timely basis of the rate
increase. and the difficulty of adjusting
distribution contracts to accommodate
fee increases. /d. at attachment A.

Finally. SBCA takes the Librarian to
task for not complying precisely with
the procedural schedule established in
the statute for this proceeding.
Specifically. SBCA contests the
Library's decision to temporarily
suspend the schedule to address issues
raised by ASkyB. so that the CARP was
initiated on March 3. 1997, as opposed
to January 1, 1997, as contempilated in
section 119(c)(3)(A). SBCA argues that
because the Library violated the time
requirement of section 119(c}(3)(A). and
such delay caused substantial harm to
satellite carriers. “'the Panel's report
should be invalidated on due process
grounds, particularly with respect to the
prejudicial effective date directly
resulting from the Librarian’s failure to
comply with a critically im
statutory requirement.” Id. at 55 (citing
Baurngardnerv. Secretary. Dapt. of
Housing and Urban Davelopmant, 860
F.2d 572 (6th Cir. 1992).

Copyright Owners assert that they
have interpreted section 119 from tha
beginning of this proceading as
requiring an effective date of July 1.

1997, for the new rates. and that SBCA
never challenged that position until
now. thereby estopping SBCA from
raising the issue. Copyright Owners
Reply at 42-43. Copyright Owners also
argue that the Librarian's good cause

delay in commencing this proceeding
does not invalidate it, and that the cases
cited by SBCA are inapposite. Id. at 44—
45. Copyright Owners also attach an
accompanying motion to strike the
affidavits offered by SBCA to
corroborate its argument that the july 1
effective date will cause undue hardship
on satellite carriers. SBCA opposes this
motion.

3. Recommendation of the Register
Section 119(c)(3)(C) provides that:
The obligation to pay the royaity fee

established under a determination which—

{i) is made by a copyright arbitration
royalty panel in an arbitration proceeding
under this paragraph and is 2dopted by the
Librarian of Congress under section 802(f). or

(ii) is established by the Librarian of
Congress under section 802(f) shall become
effective as provided in section 802(g) or July
1. 1997, whichever 1s later. 17 US.C.
119(c)(3){C). Clause {i) of section 119(c)(3}(C)
described the situation where the Librarian
adopts the decision of the CARP. while
clause (ii) describes the situation where the
Librarian has rejected the CARP's decision
and substituted his own determination.’s
The effective date of the established rates is
either July 1. 1897, or the date sat pursuant
1o section 802(g). whichever date is later.

Section 802(g) governs judicial review
of the Librarian’s decision in this
proceeding. The section gives “any
aggrieved party who would be bound by
the {Librarian’s} determination.” 30
days in which to notice an appeal with
the United States Court of Appeals for
the District of Columbia Circuit. The
section then provides that “(i}f no
appeal is brought within such 30-day
period, the decision of the Librarian is
final. and the royalty fee = * * shal!
take effect as set forth in the decision.”
(emphasis added). Section 802(g) then
provides that if an appeal is taken,
“[the pendency of an appeal under this

h shall not relieve persons
obligated to make royaity payments
undersection( } * * *119* * ="

Nothing else is said in section 802(g)

with regard to the possible effective date

of royalty rates.

SBCA and Copyright Owners strongly
disagree over the effective dates of the
royalty rates establishad in this
proceeding. SBCA believes that the
effective date can be no sooner than 30
days after the Librarian’s decision (i.e.
November 26, 1997) at which tima it
will be known whether or not the
Librarian’s decision is final, while the

13 Interestingly. the stztute does not 2ddress the
i asintms ding. where the Penel’s
acmpwdm andre,eaedmp:n.
Subdause(d) most likely zpplies to this proceeding
b the Lib has estzblished ene of the
royalty rztes (the rate for local retransmission of
network signals 10 unserved households).

Copynght Owners maintain that july 1.
1997, is the proper effective date. The
Register has examined the governing
language of sections 119(c)(3)(C) and
802(f). and notes an incongruity with
respect to the july 1. 1997, date.
ection 119(c){3)(A) provides that this

proceeding was supposed to have
started on January 1. 1997. Given the
180-day arbitration period. as provided
by section 802(e). the latest the Panel
could have delivered its report would
have been June 29. 1997. The Librarian
would then have the 60-day review
period in which to either accept or
reject the Panel’s decision, which would
place the date of final agency action at
no later than August 28, 1997, This is
almost two months after July {. 1997.
While Congress could have
contemnplated the Librarian completing
his review in less than 60 days. itis
hard to imagine that Congress could
have expected him to compiete it in just
one day: the time period from delivery
of the Panel’s report on june 29 to the
issuance of the Librarian’s decision on
July 1. 1997. The more likely
explanation is that Congress envisioned
the CARP delivering its report weill
before—at least two months—the 180-
day deadline. Only in this manner could
the Librarian have issued a decision that
was before july 1. 1997, thereby
justifying inclusion of the language
“July 1. 1997.” and “whichever date is
later” in section 119(c}(3}(C).

Contrary to the assertions of the
Copyright Owners, july 1. 1997, is not
the statutorily prescribed effective date
for the naw royalty rates announced in
today’s decision. July 1. 1997. isonly a
contingency date in the event that this
proceeding had ended before july 1.
1987, which it clearly did not. Rather.
the Register must look to section 802(g).
which provides that the effective date of
the new rates is “as set forth in the
decision.” 17 U.S.C. 802(g). The Register
interprets “‘decision” to mean the
decision of the Librarian. and not the
decision of the CARP. since section
802(g) only refers to the decision of the
Librarian. Consequently. the Register
concludes that only the Librarian of
Congress has the authority to set the
effective dates of the royaity rates in this
proceeding. and it was contrary to law
for the Panel to announce an effective
date. See Panel Report at 54. The
Register recommends that the Librarian
reject the Panel’s determination of an
effective date.

The remaining issue is. if the Panel
had no authority to set the effective
date, what is the correct effective date
for the Librarian to establish? Neither
the statute. nor the legislative history.
offers any guidance on this point.
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—

Copyright Owners urge the July 1. 1997
date. and submit that SBCA is estopped
from arguing for a later date since SBCA
did not object to Copyright Owners’
request to the Panel for a july 1. 1997.
effective date. Copyright Owners Reply
at 43-44. The Register recommends
rejecting Copyright Owners' estoppel
argument because the Panel did not
have authority to set the effective date,
and the matter is now being property
raised before the Librarian for the first
time.

Copyright Owners aiso contend that
July 1. 1997, must be the date because
the evidence it presented to the Panel.
particularly the PBS/MclLaughlin
testimony. was premised on a july 1.
1997, date. /d. at 42. According to
Copyright Owners. if the Librarian
adopts an effective date of January 1.
1998. he would have to increase the 27
cent fee to reflect the Panel’s
understanding of a thirty-month
effective period for the new rates. Id. at
42-43. -

The Register recommends rejection of
Copyright Owner's contention for two
reasons. First. the Panel accepts Ms.
McLaughlin's testimony as a general
matter to establish a workable
benchmark. Panel Report at 31. The
Panel did not accept her testimony. and
its accompanying premises and
assumptions. as the precise analysis of
what the royaity rates should be. /d.
Furthermore. although the Panel stated
that "Ms. McLaughlin's analysis yielded
a rate of $0.27 per subscriber per month
averaged over the three year statutory
period,” Panel Report at 30. a july 1
effective date accounts for only half of
the year, and Ms. McLaughlin did not so
1imit her testimony. PBS Propoesed
Findings of Fact and Conclusions of
Law at 18-19.16

In the Register’s view. an effective
date later than Juty 1, 19587, does not
significantly undermine the Panel's use
of the 27 cent benchmark generally, or
its later decision to adopt that figure
specifically. nor does a later effective
date require an upward adjustment.

The second, and most significant.
reason for not setting the effective date
at July 1, 1997, involves the issue of
retroactive rulemaking. Although the
Librarian’'s decision today involves
review of the Panel's determination. it is
also a final rule with respect to setting
the rates. The Copyright Office has
previously determined that it lacks the
authority to engage in retroactive
rulemaking. 54 FR 14217 (1989). The

16 Ns. Mclaughlin's testimony was based upon
her projection of what the average cable necwork.
ficense fees would be for 1987 (26 cents). 1998 (27
cents) and 1999 (28 cents), not the actual figures,
Id. at 18.

United States Court of Appeals for the |
District of Columbia Circuit. the only
court with jurisdiction to consideran |
appeal of today's decision, has expressly
held that the Copyright Act does not
confer retroactive rulémaking authority.
Motion Picture Ass'n of America. Inc. v.
Oman. 696 F.2d 1154, 1156 (D.C. Cir.
1992). The Register does not believe that
the Librarian has the authority! to set anl
effective date for the new royalty rates
which is prior to the issuarnce of today’s
decision.

Given this limitation, the issue still
remains regarding the proper dffective |
date. Copyright owners obviously desire
an effective date as soon as possible, so!
that they may reap the benefits of the
higher rates. There are, however, | |
significant administrative. ‘
considerations surroundirig
implementation of the new rates. | |
Satellite royalty rates are caiculated on:
a monthly basis, 5o that an effective date
other than the first day of a month will |
require application of two sets of royalty
rates (the old rates and the¢ new rates) 10
one morithly calculation. The Register
finds this not only burdensoms to '
satellite carriers calculating the rates.
but to the Copyright Office as well in
administering the section 119 license
and examining the statement of account.
The Register, therefore. counsels against
adopting an effective date that is other -
than the first day of 2 monith. ! ;

Also. there are significant costs to
Copyright Office associated with
impiementing the new rates. New
statement of account forms must be
created and sent to satellite cafriers, and
staff must be trained to examine for
application of the new rates. The | |
Register notes that satellite statements of
account for the second accounting :
period of 1997 are due to be filed no
later than January 30. 1998.27CFR |
201.11(c). An effective dare inthe
second accounting period of 18997
would cause significant burdenand |
hardship to the Copyright Officeto
prepare to collect royaities and issue
and process statements of'accdunt| |
generated by the new royalty fees by the
Jjanuary 30, 1998, due date. '
Consequently, the Register recomniends
that the new royaity rates, adopted in |
today’s decision. not be effective until '
January 1, 1998. Lo

In recommending a january'l. 1998, !
effective date, the Register draws
support from section 119(c}(3}(C). As
discussed above, Congress apparently
contemplated the possibility of the
issuance of a final decision in this
proceeding before {perhaps even well
before) July 1. 1997. Congress could |
have chosen simply to make the ‘
decision effective on the date of

adoption. but instead chose: July 1. 1897
as the later effective date. July liis the
first day of an accounting period which, :
has the final decision issued on or
before that date. would have allowed
the Copyright Offi¢e amipie time to
prepare for impiementation of the new
rates. Because today's decision is
issuing only two months from the end
of the 1997/2 accountirig period. a
January 1. 1998, effective dateid | |
consistent with Congressional intent. |
The parties have raised two other
tssues, discussed above. whichthe @
Register briefly addresses. First.SBCA !
alleges that because initiation of the | |
CARP was delayed 2 months to enable !
the Librarian to rule on the matter of |
whether local retransmissions should be|
a part of this proceeding. the entire
proceeding is invalid. The Register
agrees with Copyright Owners that the |
cases cited by SBCA for this rather | |
remarkable contention are inapposite. !
United States v. Amdahl Corp.. 786 F.2d!
387 (Fed. Cir. 1986) involved a contract
entered irito by the Treasury Departrnent
tihhat was statutorily outside the scope of |
its authority. Contracting outside the |
scope of authority differs significantly
from postponing procedural dates for |
good cause. Albengav. Ward. 635 F. |
Supp: 660 (S.D.N.Y. 1986) involvedan |
agency that created rules beyond its:
authority. Again. this is significantly
different. Finally. Baurngardnerv.
Secretary. Dept. of Housing and Urban |
Development.'960 F.2d §72/(6th Cir. |
1882) involved the failure of anagenicy |
to timely deliver an accurate complaint. |
As SBCA notes. the court in this case |
did not find the agency action ' :
invalidated because the delay was not
sufficiently prejudicial. The Registet |
cannot find any convincing evidence of
irreparable prejudice incurred by SBCA |
as a result of the brief delay. particularly
where the Register is recommending a
January 1. 1998, effective date. ! ! !
| Furthermore. the Register notes that |
the same claim of invalidity has been
raised in a Copyright Royalty Tribunal
proceedirig. and expressly rejected by
the D.C. Circuit. The Court stated: "It
would be'irrational and wholly
unpriecedented for a court to direct an
dgenty to'scrap a year's hearings and
decisionmaking effort and start over.
because its proceeding did not conciude
precisely on time."” National Cable
Television Ass'n. Inc.v. CRT. 724 F.2d -
176. 189 n. 23 (D.C. Cir. 1983). The
Register agrees with this view.and ©
recorhmends rejectiont of SBCAls 1 |
argurnent.

-ond. in support of its position that
satellite carriers would be unduly
harmed by a july 1. 1897, effective date.
SBCA submirtted affidavits of satellite |
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representatives. Copyright Owners
moved to strike these affidavits. and
SBCA opposed. The Register’s

recommendation of a January !. 1998.

effective date has mooted the issue. The
Register does recommend. however. that
the affidavits be stricken. The record is
closed in this proceeding by order of
August 14, 1997. section 251.55 does
not permit submission of additional
evidence. Although the matter of the
effective date is for the Librarian, and
not the CARP. to decide. such affidavits
could only be accepted if the Librarian
determined that the record needed to be
reopened to take additional testimony.
Since the matters discussed in SBCA's
affidavits are moot. the Register
recommends that they be stricken.

G. Additional issues Raised by SBCA

SBCA raises several additional issues
in its Petition to Modify. Because these
issues all relate to evidence not adduced
during the course of the proceeding, and
the weight to be accorded evidence that
was adduced. they are addressed
together.

1. The first issue involves the history
of retransmission consent negotiations
under the communications law. Under
retransmission consent. an MVPD must
obtain the permission of a broadcaster
before the MVPD can retransmit the
broadcaster’s signal to the MVPD's
subscribers. Retransmission consent
negotiations took place between the
cable industry and broadcasters in 1993
and 1996. SBCA attempted to show that
littie compensation was obtained by
broadcasters for permission to
retransmit their signals in an effort to
prove that the fees under the section 111
license represent actual fair market
value. The Panel stated that “"{w]e agree
that these retransmission consent
negotiations are relevant to a
determination of fair market value and
represent potentially probative
evidence. Unfortunately, the evidence
adduced is so vague and replete with
qualifiers as to provide little guidance.”
Panel Report at 34. The Panel noted
cross-examination testimony of Ms.
McLaughiin and Mr. Gerbrandt
indicating that some compensation was
paid. but aiso noted that Mr. Shooshan'’s
and Mr. Haring's testimony discussed
retransmission consent negotiations
only in the context of local, and not
distant. retransmissions. Id. at 35. The
Panel concluded that the “testimony
upon which SBCA relies lacks sufficient
scope and specificity to rebut or modify
the PBS-McLaughlin analysis.” /d.

SBCA submits that it could not
present further evidence on the
compensation received by copyright
owners and broadcasters for

retransmission consent negotiations
because "discovery procedures do not
ailow the Carriers to determine those
amounts.” SBCA Petition to Modify at
35. SBCA asserts that the failure to
present such information “should not be
then turned against the Carriers to say
that the retransmission consent
negotiations cannot be properly
quantified.” Id.

Copyright Owners contend that the
Panel correctly evaiuated the evidence
of retransmission consent negotiations
and found it unavailing in making an
adjustment to the benchmark. Copyright
Owners Reply at 27-31.

2. The second issue involves the issue
of the costs incurred by cable networks
in assembling the ciearances for their
programming. SBCA attemnpted to show
at hearing that copyright owners do not
have costs in the broadcast signal
retransmission cornitext, and therefore an
appropriate downward adjustment of
the benchmark must be made. The Panel
stated that the clearance costs in the
cable network arena are unknown. but
did not agree that a downward
adjustment of the benchmark was
required:

In a hypotheticatl free market. it is quite
conceivable that the higher the costs
broadcasters must pay to clear their signals
for DTH7 distribution. the higher the royalty
rates they would charge satellite carriers.
Accordingly. the impact of high clearance
costs on fair market value {based upon a
hypothetical free market analysis) could be
positive rather than negative. No adjustment
to the cable network benchmark is required.

Panel Report at 41.

SBCA argues that it could not
determine the costs to copyright owners
for ciearances of cable networks since
such information was not within the
scope of discovery. and therefore one
shouid not assume, as the Panel did.
that such costs could autornatically be
shifted to satellite carriers. SBCA
Petition to Madify at 30.

Likewise, SBCA argues that it could
not quantify at hearing the added
benefit that satellite retransmission
gives copyrighted programming (digital
picture quality, inclusion in electronic
guides) because of “the absence of any
ability to take discovery.” Id. at 31~32.
Thea Panel determined that “no
quantifiable benafit was identified and
no evidence adduced” to demonstrate
added value by satellite
retransmission.™ Panel Report at 40.
SBCA asserts that “the Panel held the
Carriers to an unworkable standard of
proof.” SBCA Petition to Modify at 32.

17°DTH" stands for “direct to home.”

In reply. Copyright Owners contend
that the Panel acted correctly. Copyright
Owners Reply at 24-27.

3. A third issue involves quantifving
the effect on advertising revenues and
superstation fees of satellite
retransmissions of broadcast signals.
SBCA asserts that they quantified “as
well as could be in a regime which
denies discovery” that advertising
revenues are higher because copyright
owners known that their programming
reaches a wider audience due to satellite
retransmission. SBCA Petition to
Modify at 36. Likewise, SBCA asserts
that “"superstation taxes” —the armounts
charged to broadcasters by copyright
owners—are greater, particularly in the
sports context. because copyright
owners know that satellite
retransmissions result in greater
viewership. /d. at 37-38. SBCA
presented evidence that both the
professional baseball and basketball
leagues extracted additional
compensation from WGN in Chicago
and WTBS in Atlanta—both
superstations known to be widely
distributed on satellite—though the
amount was not quantified. SBCA
Propased Findings of Fact and
Conclusions of Law at 72-73.

The Panel addressed the potential for
increased advertising revenue due to
satellite retransmissions. stating:

The fundamental mission of broadcasters is
to expand their audiences to maximize
advertising revenues. At their own expense
and risk. the satellite carriers developed a
DTH market which expands the broadcasters
[sic) reach at no cost to the broadcasters.
However. we agree that no empinical
evidence demonstrating an increase in
advertising revenues was 2dduced. Though
the broadcasters (and hence the copyright
owners) clearly benefit from expanded reach.
these benefits may not be amenable to
measurement and quantification. The
copyright owners further argue that because
most basic cable natworks also advertise. 1o
the extent that brozadcasters to benefit from

ed reach. the benefit is already
reflected in the cable natwork benchmark.
We agree to a point. Broadcast saations rely
upon zdvertising revenue to a much greater
extent than do cable networks (excepting
those cabie networks which command very
low'or even negative royalty fees). it
naturally follows that the benefits which
2cerue to broadcasters have notbeen fully
raflected in the cable network benchmark
price. Though somz downward adjustment
from the copyright owners general approach
saems appropriate. we are unable to quantify
such an zdjustment. However, our decision
10 2dopt the most conservative approach
{PBS-McLaughlin) reflects this consideration.

Panel Report at 36-37. The Panel did
not use the term “superstation tax” in
its discussion.
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SBCA compilains that the Panel
ignored its evidence of increased
revenues from satellite retransmissions.
and that it is "'no excuse that the
{olwners refused to divulge the extent of
the compensation.” SBCA Petition to
Modify at 38. SBCA asserts that not
subtracting this added-value from the
benchmark would result in “vastly
overcompensatfing]’ copyright owners.
Id.

in reply. Copyright Owners assert that
the Panel correctly determined that,
while such revenues might conceptually
result in a downward adjusunent. SBCA
failed to quantify such an adjustment.
Copyright Owners Reply at 31.

4."The fourth issue concerns the
impact of increased royaity fees on the
satellite industry and the continued
availability of retransmitted broadcast
signals. The Panel accepted Ms.
McLaughlin's testimony that the 27 cent
fee would not significantly adversely
impact satellite:

Although Ms McLaughlin did not perform
a demand elasticity study. she testified that
after the 1992 rate increases. the number of
broadcast stations retransrutted and the
percentage of satellite subscribers to
retransmitted broadcast signals remained
constant. She conciuded that despite an
increase in the compulsory license rate to
$0.27 per subscriber per month. the numbter
of subscribers to retransmitted broadcast
stations would continue to grow at
substantially the same rate as the number of
satellite subscribers generally. Ms.
McLaughlin aiso examined the retail prices
charged by satellite distributors and
concluded that if the rates for retransmitted
broadcast signals were increased to $0.27 per
subscriber per month and not passed on 10
subscribers. those rates would constitute only
30% of the average retail prices changed to
subscribers leaving sufficient profit margin
for the satellite carriers to avoid significant
adverse impact to them or their subscribers.

Again. we recognize that any rate increase.
particularly if rates are set above those paid
by their entrenched competitor. tends to
adversely impact the satellite carriers.
However, the satellite carriers did not
attempt to quantify the impact of increased
rates and adduced no credible evidence that
the availability of secondary transmissions
would be interrupted. Accordingly, we
conclude that a rate increase to $0.27 per
subscriber per month would have no
significant adverse impact upon the satellite
carriers or the availability of secondary
transmissions to the public.

Panel Report at 46-47 (citations
omitted).

SBCA contends that the Panel had no
evidence upon which to base its
conclusion that a dramatic rate increase
would not adversely affect satellite
carriers and their subscribers. SBCA
Petition to Modify at 42. Rather. SBCA
asserts, the evidence, including that
relied upon by Ms. McLaughlin. 'shows

that satellite carriers have yet o earn a
profit. especially in the DBS market. and
that the C-Band market is waning.” Id.
SBCA notes that Ms. McLaughlin did |
not perform a demand elasticity analysis
for increased rates, and thather |
testimoriy that the 1982 rate increase
did not impact subscriptions or the
number of signals carried was not based
upon anything in the record. /d. at 42—
43. SBCA also mentions that the 1992
panel reduced its initial rate increase
because of a concern for disruptive
impact. 57 FR19061.. =
SBCA also charges that the Panel
ignared its evidence regarding the
disruptive impact of a rate increase. It |
points to the testimony of Mr. Parker |
who stated that therelis a limit on the |
package rate to be charged consumers,
and thai satellite carriers have 1
traditionally gone back to/cable @ !
networks to demand concessions in
order to keep prices down. SBCA . .
Petition to Modify at 44. SBCA argues
that any increases in the rates shouid be
examined in light of the impact lower .
fees would have on copyright owners.
According to SBCA. there is no :
evidence that suggesis that the current’
fees of section 119 have any afdverse |
impact on the copyright and broadcast
industries. /d. at 45.1% o
In reply. Copyright Owners,assert that
it was completely within the discretion
of the Panel to accord weight to Ms.
McLaughlin's testimony that satellite |
carriers would not be adversely = -
impacted by the incrpased royalty rates.
Copyright Owners Reply at 3%. ‘ 7
Copyright Owners argue that Mr. |
Parker’s testimony is nonspecific.;and;
that the testimony of Mr. Edwin Desser
and Mr. James Trautman show that |
satellite carriers are owned by large !
corporate enterprises that can well
afford the proposed rate increase. Id. at
39--40. | | | | |

Recommendation of the Register

The Register is addressing these four
arguments presented by SBCA together
because they contain a common thread:
the absence of evidence adduced before
the Panel and, where evidence was |
produced, the weight and sufficiency to
be accorded it. T

Given the limited scope of the
Librarian’s review in this pro ing,
*the Librarian will riot second guess a

18Regarding the ic impact of royilty fees
on copyright owners. the Panel swzed that “[tihe
parties devoted ltle hearing tifme to this tsve.”|
Panel Report at 46, The Panel did “acceptshe |
obvious. general notion that higher royalty.rates:
provide grester incentive to copyright owners while
fower rates would render broadcast stations a
"o e ¢ fessan e s etiicle at the margii for |

CARF's balange and considgration of the!
evidence. unless its decision runs | |
compietely counter to the evidence !
presented to it.” 61 FR.55663 (Oct. 28.
1996) (citing Motor Vehicle A
Manuyfacturers Ass'nv. State Farm | |
Mutual Auto Insurance Co., 463 U.S, 29,
43 (1983). In the case of the impact of |
a rate increase on the satellite industry.
the Panel chose to accord weight to Ms.
McLaughlin's testimony that her | |
proposed rate increase would not
adversely affect the satellite industry. |
rather than Mr. Parker’s testimony. It
was clearly within the Panel’s discretion
to do so. There Is record testimony that -
supports the Panel’s conclusion, and the
Librarian’s review need go no further.
Recording Inclustry Ass'n of Americg. |
Inc.v. CRT.662F.2d 1. 14 (D.C. Cir, |
1981) (decision must be upheld where
decisionmaker’s path may reasonably be
discerned). oo
‘The remnaining issues contested by
SBCA--the impact of retransmission
consant negotiations. added value from
digital picture/electronic guides and
avoidance of clearance costs. and
increased advertiser revenue and
compensation from expanded rnarkets—
predominately involve the matier of |
evidence not presented to the éAR > In
essence. SBCA contends that if the”
discovery rule of 37 CFR 251.45(c){1)
were broader. if could have presented
evidence to the Panel on these issués
that would have caused the Panel to
reduce the 27 cent royalty fee. Instead.
according to SBCA. the Panel punished’
it for failure to present the necéssary |
evidence to quantify the reductions. and
the 27 cent rate. consequently.is
unfairly fhigh; S
© Section 251.45(c)(1) of the nuiles '
provides that. after the exchange of the '
written direct cases, a party "may ' '
request of anopposing party ' | !
inonprivileged undertying documenits
irelated to the written exhibits and
‘testimony.” 37 CFR 251.45(c){1). The
‘Librarian has clarified that discovery is
limited in CARP proceedings:, |, |
. Discovery i:ogARP p;oceheedings‘is | |
iintended to uce only the, mens that
(underlie thepwimss‘ fac{ual afs,ecuﬂtionsﬁt ‘:j
inot intended tp augment the record with
\what the witness might have said or put
.forward. pr to range beyond what the witness
said. Any augrnentation of the record is the
 prerogative of the arbitrators, not the parties,
Order in Docket No. 94-3 CARP CD 90~
192, 1-2 {October 30. 1995). There are
several reasons for the limited discovery
 practice; CARP proceedingsare |
. relatively short in duration (180 days) .
- and. like this proceeding. begin and end
according to statutorily specified =
. deadlines. There is not sufficient time o
; conduct wide-ranging discovery.
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particularly where. as in the case. the
litigation is quite complex and involves
the technically-oriented testimony of
numerous witnesses. There are also cos?
considerations. Broad discovery rules
would considerably increase the cost of
CARP proceedings. without necessarily
producing a corresponding increase in
the quality of the evidentiary
presentations. The parties may.
therefore. as of right only request
documents which underlie a witness's
factual assertions.

The rules do not. however. prohibit a
party. once the CARP has begun, from
petitioning the Panel to take discovery
on an issue or issues that it believes are
critical to the resolution of the
proceeding. As noted above.
augmentation of the record is the
prerogative of the CARP, and the Panel
has the discretion to decide whether or
not to allow additional discovery
beyond that of section 251.45(c)(1). See
37 C.F.R. 251.42 (CARP may waive the
rules upon a showing of good cause).
SBCA complains that the Panel might
have reduced the royalty rates based on
the issues it raised had it aliowed
additional discovery. Yet. SBCA never
petitioned the Panel to take such
discovery. The Panel cannot be faulted
for not reopening the record and
allowing additional discovery when it
was asked to do so. See National Ass'’n
of Broadcasters v. CRT, 772 F.2d 922.
936-937 {D.C. Cir. 1985) (claimant
failed to petition Tribunal to allow it to
adduce additional evidence regarding
opposing party’s alleged lack of
copyright ownership).

e issue remains as to whether the
Panel shouid have reopened the record.
on its own motion. and allowed SBCA
to take discovery on the issues it rates:
i.e. whether it was arbitrary for the
Paneli not to do so. In the Register’s
view, the Panel did not act arbitrarily.
Regarding the value of retransmission
consent negotiations. the Panel found
that Ms. McLaughin. and Messrs.
Gerbrandt. Shoashan and Harin offered
testimony regarding the probative value
of retransmission consent negotiations
on the fair market value of retransmitted
broadcast signails. Panal Report at 34~
35. The Panai found this testimony to be
unsupportive of the proposition that
retransmission consent negotiations
affected the fair market value analysis.
Id. at 35. Because there is record
evidence to support the Panel’s
determination. the Panel did not act
arbitrarily.

With regard to the purported added
value to broadcast signals by satellite
retransmission in digital format. and
attractive electronic guides provided the
subscribers, the Panel determined that

""no quantifiable benefit was identified
and no evidence adduced that this
benefit would materially affect fair
market value * = *.” Panel Report at
40. As the Copyright Owners correctly
point out. any added value from digital
picture quality and electronic guides
would occur for both broadcast and
cable network programmiing. Copyright
Owners Reply at 25. SBCA could have
presented evidence that demonstrated
that satellite carriers pay a lower fee for
licensing cable networks as a result of
digital picture quality and electronic
guides provided by the carriers. Such
evidence, if it exists, is in the sole
possession of the satellite carriers.
SBCA presented no such evidence. The
Panel. therefore, cannot be faulted from
finding no evidence to support added
value from these items.

Regarding clearance costs saved by
broadcasters and copyright owners from
satellite retransmissions. the Panel
stated:

SBCA further argues that in a free market.
it would be virtually impossible for sateilite
carriers 10 negotate directly with every
copyright owner of every program contained
in each day’s signal they retransmit.
Accordingly. they reason. broadcasters would
invariabiy by compelled by market forces to
clear all rights and negotiate with satellite
carriers for retransmission of their entire
signals. Those costs which the broadcasters
would incur in purchasing the clearances are
unknown. Hence. SBCA concludes that the
section 119 rates shouid not be raised
without considaring the brozdcasters’ cost
savings. We tend to agree with both of
SBCA's premises but not its conclusion. In a
hypothetical free market. it is quite
conceivable that the higher the costs
broadcasters must pay to clear their signals
for DTH distribution. the higher the royalty
rates they would charge satellite carriers.
Accordingly. the impact of higher clearance
costs on the fair market value (based upon a
hypothetical free market 2nalysis) could be
positive rather than negative. No zdjustment
to the cable network benchmark is required.

Panel Report at 41.

SBCA contends that Copyright
Ownears never put on any evidence
demenstrating their cost savings. and it
should not therefore be presumead that
clearance costs would be passed on to
satellite carriers. SBCA Petition to
Modify at 30. SBCA’s argument,
howaever, is one of emphasis rather than
evidence. SBCA asked the Panel to
quantify what the average cost might be.
in a hypothetical market, for clearance
costs, and how satellite carriers and
broadcasters might allocate such costs.
Not surprisingly. SBCA does not
indicate what, if any evidence, would
conclusively demonstrate what such
costs might be. or who might bear

them. !0 It is not reversible error for the
Panel to reason that in 2 marketplace
which does not exist. clearance costs
might have a positive effect on the cable
network benchrnark. rather than a
negative one.20

inally. with regard to the purported
increase in advertising revenues and
compensation from expanding coverage
of broadcast signals by satellite
retransmission. the Panel found that it
could not quantify any potential
reductions of the cable network
benchmark. Panel Report at 37. While
allowing SBCA expanded discovery on
these points might have assisted the
Panel in quantifying a downward
adjustment to the cable network
benchmark. the Register cannot
determine anything in the record that
compelled it. Furthermore, the Panel
did conclude that its choice of the
“conservative” PBS/McLaughlin cable
network benchmark reflected its
inability to quantify any increased
advertisirig revenues that copyright
owners might receive from expanded
markets through satellite
retransmission. Id. in the Register's
view, the Panel’s action was the product
of rational decisionmaking.

H. Conclusion

Having fully analyzed the record in
this proceeding and considered the
contentions of the parties. the Register
recommends that the Librarian of
Congress adopt the royalty rate. effective
January 1, 1998. of 27 cents per
subscriber per month for retransmission
of any distant superstation and network
signals by satellite carriers to
subscribers for Erivate home viewing.

In addition. the Register recommends
that the Librarian not adopt any royalty
fee for the local retransmission of
superstation signals. as defined under
17 U.S.C. 118(d)(11). and for the local
retransmission of a network signal. as
defined under § 119(d)(11). to any
subscriber residing in an unserved
household. as defined in § 118(d)(10).

Finally. the Register recommends that
the petition to modify the Panel’s
decision filed by EchoStar be dismissed.
and the motion of Copyright Owners to
dismiss attachment A of SBCA's
petition to modify and the

[

19 SECA does cite a statement of FCC
Comunissioner Denrus that brozdcasters might have
to bezr these costs. SECA Petition to Modify at 30
(citing “In re Compulsory Copyright License for
Cazble Retransmissions.” 4 FCC Red. 6711 (1989)
(Commissianer Dennis. concurming). However.
Cemmissicner Dennis’ statement is speculative.
descriding what might happen to broxdcasters “in
some czses.” 4 FCC Red. 2t 6711. and 18 far from
conclusive evidence.

20{n fzct, the Pznel did not make any change 0
the benchmark for clezrance costs.
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accompanying argument and
discussion) be granted.

Order of the Librarian

Having duly considered the
recommendation of the Register of
Copyrights regarding the Report of the
Copyright Arbitration Royalty Panel iri
the matter of the adjustment of the
royalty rates for the satellite carrier
compulsory license, 17 U.S.C. 119, the
Librarian of Congress fully endorses and
adopts here recommendation to accept
the Panel's decision in part and reject it
in part. For the reasons stated in the
Register's recommendation. the
Librarian is exercising his authority
under 17 U.S.C. 802(f) and is issuing
this order. and amending the rules of
the Library and the Copyright Office.
announcing the new royalty rates for the
section 119 compulsory license.

The Librarian is also dismissing the
petition to modify filed by EchoStar.
and is dismissing the affidavits
contained in attachment A of SBCA's
petition to modify. and the
accompanying discussion and
argument.

List of Subjects in 37 CFR Part 258
Copyright, Satellites. Television.
Final Regulation

In consideration of the foregoing. the
Library of Congress amends part 258 of
37 CFR as follows:

PART 258-—-ADJUSTMENT OF
ROYALTY FEE FOR SECONDARY
TRANSMISSIONS BY SATELLITE
CARRIERS

1 The authority citation for part 258
comntinues to read as follows:

Authority: 17 U.S.C. 702. 802.

2. Section 258.3 is revised to read as
follows:

§258.3 Royalty fee for secondary
transmission of broadcast stations by
satellite carriers.

(a) Commencing May 1. 1992, the
royalty rate for the secondary
transmission of broadcast stations for
private home viewing by satellite
carriers shall be as follows:

(1) 17.5 cents per subscriber per
month for superstations.

(2) 14 cents per subscriber per month
for superstations whose signals are
syndex-proof. as defined in §258.2.

{3) 6 cents per subscriber per month
for network stations and noncommercial
educational stations.

(b) Commencing January 1. 1998 the!
royalty fee for secondary transmission of
broadcast stations for private home
viewing by satellite carriers shall be as
follows:

(1) 27 cents per subscriber per month
for dlistant superstations.

(2) 27 cents per subscriber per monlh\
for distant network stationis. | | |

(3) No royalty rate (zero) fora | |
superstation secondarily transitted |
within the station’s local market, as
defined in 17 U.S.C. 118(d)(11}). | |

(4) No royalty rate (zero) for a network
station sacondarily transmitted within .
the station’s local market. as defined in’
17 US.C. 118(d)(11). to subscribers
residing in unserved householtls, as |
defined in 17 U.S.C. 119(c}(10).

Dated: October 23. 1897. ‘ '

So Ordared. ‘ ‘ ‘
James H. Billington, I
The Librarian of Congress.
|FR Doc. 37-28543 Filed 10-27-97: 8:45 am]
BILLING CODE 1410334

DEPARTMENT OF DEFENSE
DEPARTMENT OF TRANSPORTATION
Coast Guard

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-A169 , , , ,
Miscellaneous Educational Revisions |

AGENCIES: Department of Defense.
Department of Transportation (Coast |
Guard), and Department of Veterans !
Affairs. | | | |
ACTIOR: Final rule.

| |

SUMMARY: This document amends the
educational assistance and educational
benefit regulations of the Department of
Veterans Affairs (VA). It removes a
number of provisions that no longer
apply or otherwise have no supstantive
effect, and makes other changc:s for the
purpose of clarification. ;
DATES: This final rule is effectxve ;
October 28, 1997. A

FOR FURTHER INFORMATION COHTACT June
C. Schaeffer, Assistant Director for
Policy and Program Administration.
Education Service, Veterans Benefits
Administration, 202-273-7187. |
SUPPLEMENTARY INFORMATION: This!
document affects 38 CFR part 21.

subparts C. D. G. H. K. and L. lt remaoves :
provisions that are obsolete. duplicative.!
or otherwise without substantive effect, |
and makes changes for the purpose of
clarification. This document makes no
substantive changes. Accordingly. there !
isa basis for dispensing with prior

notice and comment and delayed | ‘
effective dale prov:s:ons of 5 U. ‘: C. :52
ahd 553 ‘

Thq Depanmem of Dt=fen:>e (DOD) and
VA are jointly issuing this final *’ule |
insofar as it relates to the Post-Vietnam
Era Educational Assistance Program,
(VEAP) arid the Educational Assistance
Test Program (EATP). These programs |

fgréd ed by DOD and admxnmeregl by,
VA D.the Departmentof .
Transportation (Coast Guard). and VA
are jointly issuing this {inal rule insofar
as it relates to the Montgomery Gl Bill—
Selected Reserve program. This program
is funded by DOD and the Coast Guard.
and is administered by VA. Thel | |
remainder of this final rule is issued
solely by VA. |

The Secretar'v of Defetnse the
Comrnandant of the Coast Guard. and
Acting Secretary of Veterans Affairs,
hereby certify that this final ruié will !
riot have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act. 5 U.S.C. 601-612. This
final rule makes no substantive chariges.
Pursuant to 5 1J.S.CC. 605(b). this final
rule, therefore, is exempt from the
initial and final reguiatory flexibility
analyses requxrements of sections 603
and 604. ' !

The Catalog of Federal Domestic
Assistance numbers for programis
affected by this final rule are 641117, |
€4.120. and 64.124. This document also
affects the Montgomery GI Bill—-
Selected Reserve program which has n
Catalog of Federal Domiestic Ass.xstance :
number. ‘

[

List of Subjects in 38 CFR Part21 |

Administrative practiceand | |
procedure. Armedforces. Civil pghz;
Claims. Colleges and universities.
Conflict of interests, Education.
Employment, Grant programs- | !
education. Grant programs-veterans,
Health care. Loan programs-education, '
Loan programs-veterans. Manpower !
training programs. Reporting arid
recordkeeping requirements. Schools.
Travel and transportation experises.
Veterans, Vocational education.
Vocational rehabilitation.
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Subject Matter and Scope of Copyright §114

author may update the information so recorded, and procedures under which
owners of buildings may record with the Copyright Office evidence of their
efforts to comply with this subsection.

§ 114 - Scope of exclusive rights in sound recordings+¢

(a) The exclusive rights of the owner of copyright in a sound recording are lim-
ited to the rights specified by clauses(1),(2), (3) and (6) of section 106, and do not
include any right of performance under section 106(4).

(b) The exclusive right of the owner of copyright in a sound recording under
clause (1) of section 106 is limited to the right to duplicate the sound recording in
the form of phonorecords or copies that directly or indirectly recapture the actual
sounds fixed in the recording. The exclusive right of the owner of copyright in a
sound recording under clause (2) of section 106 is limited to the right to prepare a
derivative work in which the actual sounds fixed in the sound recording are rear-
ranged, remixed, or otherwise altered in sequence or quality. The exclusive rights of
the owner of copyright in a sound recording under clauses (1) and (2) of section 106
do not extend to the making or duplication of another sound recording that con-
sists entirely of an independent fixation of other sounds, even though such sounds
imitate or simulate those in the copyrighted sound recording. The exclusive rights
of the owner of copyright in a sound recording under clauses (1), (2), and (3) of sec-
tion 106 do not apply to sound recordings included in educational television and
radio programs (as defined in section 397 of title 47) distributed or transmitted by
or through public broadcasting entities (as defined by section 118(g)): Provided, That
copies or phonorecords of said programs are not commercially distributed by or
through public broadcasting entities to the general public.

{c) This section does not limit or impair the exclusive right to perform pub-
licly, by means of a phonorecord, any of the works specified by section 106(4).

(d) LirTaTIONS ON ExcLusive RigHT. — Notwithstanding the provisions of
section 106(6)—

(1) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS. — The performance of

a sound recording publicly by means of a digital audio transmission, other than

as a part of an interactive service, is not an infringement of section 106(6) if

the performance is part of — . :

(A) a nonsubscription broadcast transmission;

(B) a retransmission of 2 nonsubscription broadcast transmission: Pro-
vided, That, in the case of a retransmission of a radio station’s broadcast
transmission—

(i) the radio station’s broadcast transmission is not willfully or repeat-
edly retransmitted more than a radius of 150 miles from the site of the
radio broadcast transmitter, however—

Copyright Laws of the United States [45]
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(I) the 150 mile limitation under this clause shall not apply when

a nonsubscription broadcast transmission by a radio station licensed

by the Federal Communications Commission is retransmitted on a

nonsubscription basis by a terrestrial broadcast station, terrestrial

translator, or terrestrial repeater licensed by the Federal Communi-
cations Cornmission; and

(I1) in the case of a subscription retransmission of 2 nonsubscrip-
tion broadcast retransmission covered by subclause (I), the 150 mile
radius shall be measured from the transmitter site of such broacdcast
retransmitter;

(ii) the retransrnission is of radio station broadcast tnansrmssmn..
that are— I P

(1) obtained by the retransmitter over the air;

(II) not electronically processed by the retransmitter to deliver
separate and discrete signals; and

() retransmiitted only within the local communities served by the
retransrnitter;

(iii) the radio station’s broadcast transmission was being retrans-
mitted to cable systems (as defined in section 111(f)) by a satellite car-
rier on January 1, 1995, and that retransmission was being retransmit-
ted by cable systems as a separate and discrete signal, and the'satellite
carrier obtains the radio station’s broadcast transmission in an ana-
log format: Provided, That the broadcast transmission being retrans-
mitted may embody the programming of no more than one radio sta-
tion; or I |

(iv) the radio station’s broadcast transmission is made by a noncom-
mercial educational broadcast station funded on or after January 1,1995;
under section 396(k) of the Communications Act of 1934 (47 U.S.C.
396(k)), consists solely of noncommercial educational and cultural ra-
dio programs, and the retransmission, whether or not simultaneous, is
a nonsubscription terrestrial broadcast retransmission; or
(C) a transmission that comes within any of the following ¢ categon«,s-—

(i) a prior or simuitaneous transmission incidental to an exempt
transmission, such as a feed received by and then retransrhitted by an
exempt transmitter: Provided, That such incidenital transmissions do not
include any subscription transmission. du'u:tly for. rea,puon by mem-
bers of the public;

(ii) a transmission within a business estab hshment, conﬁncd to its pre-
mises or the immediately surrounding vicinity; !

(iii) a retransmission by any retransrnitter, including a muluchannel
video programming distributor as defined in section 602(12) of the
Communications Act of 1934 (47 U.S.C. 522 (12)), of a transmission by

Copyright Law of the United States
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a transmitter licensed to publicly perform the sound recording as a part

of that transmission, if the retransmission is simultaneous with the li-

censed transmission and authorized by the transmitter; or

(iv) a transmission to a business establishment for use in the ordinary
course of its business: Provided, That the business recipient does not re-
transmit the transmission outside of its premises or the immediately sur-
rounding vicinity, and that the transmission does not exceed the sound
recording performance complement. Nothing in this clause shall limit
the scope of the exemnption in clause (ii).

(2) STATUTORY LICENSING OF CERTAIN TRANSMISSIONS. —

The performance of a sound recording publicly by means of a subscription
digital audio transmission not exempt under paragraph (1),an eligible nonsub-
sctiption transmission, or a transmission not exempt under paragraph (1) that
is made by a preexisting satellite digital audio radio service shall be sabject to
statutory licensing, in accordance with subsection (f) if —

(AX(i) the transmission is not part of an interactive service;

(ii) except in the case of a transmission to a business establishment,
the transmitting entity does not automatically and intentionally cause
any device receiving the transmission to switch from one program chan-
nel to another; and

(iii) except as provided in section 1002(e), the transmission of the
sound recording is accompanied, if technically feasible, by the informa-
tion encoded in that sound recording, if any, by or under the authority
of the copyright owner of that sound recording, that identifies the title
of the sound recording, the featured recording artist who performs on
the sound recording, and related information, including information
concerning the underlying musical work and its writer;

{B) in the case of a subscription transmission not exempt under para-
graph (1) that is made by a preexisting subscription service in the same trans-
mission medium used by such service on July 31, 1998, or in the case of a
transmission not exempt under paragraph (1) that is made by a preexisting
sateilite digital audio radio service—

(i) the transmission does not exceed the sound recording performance
complement; and ‘

(if) the transmitting entity does not cause to be published by means
of an advance program schedule or prior announcement the titles of the
specific sound recordings or phonorecords embodying such sound re-
cordings to be transmitted; and
(C) in the case of an eligible nonsubscription transmission or a subscrip-

tion transmission not exempt under paragraph (1) that is made by a new

subscription service or by a preexisting subscription service other than in
the same transmission medium used by such service on July 31,1998~

Copyright Law of the United States [47]
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(i) the transmission does not exceed the sound recording performance
complement, except that this requirement shall not apply in the case of
a retransmission of a broadcast transmission if the retransmission is
made by a transmitting entity that does not have the right or ability to
control the programming of the broadcast station making the broadcast
transrnission, unless—
(I) the broadcast station makes broadcast transrnissions —
(aa) in digital format that regularly exceed the sound record-
ing performance complement; or
(bb) in amalog format, a substantial portion of which, on a
weekly basis, exceed the sound recording performance comple-
ment; and
(II) the sound recording copyright owner or its representative has
notified the transmitting entity in writing that broadcast transmis-
sions of the copyright owner’s sound recordings exceed the sound
recording performance coraplement as provided in this clause;
(ii) the transmitting entity does not cause to be published, or in-
duce or facilitate the publication, by means of an advance program
schedule or prior announcement, the titles of the specific sound re- I
cordings to be transmitted, the phonorecords embodying such sound oo
recordings, or, other than for illustrative purposes, the names of the
featured recording artists, except that this clause does not disqualify ‘ !
a transmitting entity that makes a prior announcement thatapartico- =~ @ | | | | |
lar artist will be featured within an unspecified future time period, and o
in the case of a retransmission of a broadcast tranismission by a trans-
mitting entity that does not have the right or ability to control the pro-
gramming of the broadcast transmission, the requirement of this
clause shall not apply to a prior oral announcement by the broadcast
station, or to an advance program schedule published, induced, or
facilitated by the broadcast station, if the transmitting entity does not
have actual knowledge and has not received written notice from the
copyright owner or its representative that the broadcast station pub-
lishes or inducss or facilitates the publication of such advance program
schedule, or if such advance program!schedule is'a schedule of classi-
cal music programming published by the broadcast station in the same
manner as published by that broadcast station on or, befbre Septemw
ber 30,1998; Lo
(iii) the transmission—
(I) is not part of an archived program of less than 5 hours dura-
tion;
(II) is not part of an archived program of 5 hours or greater in du- oo
ration that is made available for a period exceeding 2 weeks; oo

[+]
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(III) is not part of a continuous program which is of less than 3
hours duration; or
(IV) is not part of an identifiable program in which performances
of sound recordings are rendered in a predetermined order, other than
an archived or continuous program, that is transmitted at—
(aa) more than 3 times in any 2-week period that have been pub-
licly announced in advance, in the case of a program of less than 1
hour in duration, or
(bb) more than 4 times in any 2-week period that have been
publicly announced in advance, in the case of a program of 1 hour
or more in duration, except that the requirement of this subclause
shall notapply in the case of a retransmission of a broadcast trans-
mission by a transmitting entity that does not have the right or
ability to control the programming of the broadcast transmission,
unless the transmitting entity is given notice in writing by the
copyright owner of the sound recording that the broadcast sta-
tion makes broadcast transmissions that regularly violate such re-
quirement;

(iv) the transmitting entity does not knowingly perform the sound
recording, as part of a service that offers transmissions of visual images
contemporaneously with transmissions of sound recordings, in a man-
ner that is likely to cause confusion, to cause mistake, or to deceive, as
to the affiliation, connection, or association of the copyright owner or
featured recording artist with the transmitting entity or a particular
product or service advertised by the transmitting entity, or as to the ori-
gin, sponsorship, or approval by the copyright owner or featured record-
ing artist of the activities of the transmitting entity other than the per-
formance of the sound recording itself;

(v) the transmitting entity cooperates to prevent, to the extent feasible
without imposing substantiai costs or burdens, a transmission recipient
or any other person or entity from automatically scanning the transmit-
ting entity’s transmissions alone or together with transmissions by other
transmitting entities in order to select a particular sound recording to
be transmitted to the transmission recipient, except that the requirement
of this clause shall not apply 0 a satellite digital audio service that isin
operation, or that is licensed by the Federal Communications Commis-
sion, on or before July 31,1998;

(vi) the transmitting entity takes no affirmative steps to cause or in-
duce the making of a phonorecord by the transmission recipient, and if
the technology used by the transmitting entity enables the transmitting
entity to limit the making by the transmission recipient of phonorec-
ords of the transmission directly in a digital format, the transmitting

Copyright Laws of the United States [49_7
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entity sets such technology to limit such making of phonorecords to the
extent permitted by such technology;

(vii) phonorecords of the sound recording have been distributed to the
public under the authority of the copyright owner or the copyright owner
authorizes the transmitting entity to transimit the sound recording, and
the transmitting entity makes the transmission from a phonorecord law-
fully made under the authority of the copyright owner, except that the re-
quirement of this clause shall not apply to a retransmission of a broad-
cast transmission by a transmitting entity that does not have the right or
ability to control the pmgmmming of the broadcast transmission, unless
the transmitting entity is given notice in writing by the copyright owner
of the sound recording that the broadcast station makes broadcast trans-
missions that regularly violate such requirement; !

(viii) the transmitting entity accommodates and does not interfere
with the transmission of technical measures that are widely used by
sound recording copyright owners to identify or protect copyrighted
works, and that are technically feasible of being transmitted by the
transmitting entity without imposing substantial costs on the trans-
mitting entity or resulting in perceptible aural or visual degradation
of the digital signal, except that the requirement of this clause shall
not apply to a satellite digital audio service that is in operation, orthat
is licensed under the authority of the Fedéral Communications Com-
mission, on or before July 31, 1998, to/theiextent that such service has
designed, developed, or made commitments to procure equipment or
technology that is not compatible with suchitechnical measures be-
fore such technical measures are widely adopted by sound recordxng
copyright owners; and I T

(ix) the transmitting entity identifies in textual data the sound re-
cording during, but not before, the time it is performed, including the
title of the sound recording, the title of the phonorecord embodying
such sound recording, if any, and the featured recording artist,'in &
manner to permit it to be displayed to the transmission recipient by
the device or technology intended for receiving the service provided
by the transmitting entity, except that the abligation in this clause shali
not take effect until 1 year after the date of the enactmentiof the Digi+
tal Millennium Copyright Act and shall not apply in the case of a re-
transmission of a broadcast transmission by a transmitting entity that
does not have the right or ability to control the programming of the
broadcast transmission, or in the case'in which devices or technology
intended for receiving the service provided by the transmitting entity
that have the capability to display such textual data are not common
in the marketplace. Lo

e
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(3) LICENSES FOR TRANSMISSIONS BY INTERACTIVE SERVICES. —

(A) No interactive service shall be granted an exclusive license under sec-
tion 106(6) for the performance of a sound recording publicly by means
of digital audio transmission for a period in excess of 12 months, except that
with respect to an exclusive license granted to an interactive service by a
licensor that holds the copyright to 1,000 or fewer sound recordings, the
period of such license shall not exceed 24 months: Provided, however, That
the grantee of such exclusive license shail be ineligible to receive another
exclusive license for the performance of that sound recording for a period
of 13 months from the expiration of the prior exclusive license.

(B) The limitation set forth in subparagraph (A) of this paragraph shail
not apply if —

(i) the licensor has granted and there remain in effect licenses under
_section 106(6) for the public performance of sound recordings by means
of digital audio transmission by at least 5 different interactive services;

Provided, however, That each such license must be for a minimum of 10

percent of the copyrighted sound recordings owned by the licensor that

have been licensed to interactive services, but in no event less than 50

sound recordings; or

(ii) the exclusive license is granted to perform publicly up to 45 sec-
onds of a sound recording and the sole purpose of the performance is
to promote the distribution or performance of that sound recording.

(C) Notwithstanding the grant of an exclusive or nonexclusive license
of the right of public performance under section 106(6), an interactive ser-
vice may not publicly perform a sound recording unless a license has been
granted for the public performance of any copyrighted musical work con-
tained in the sound recording: Provided, That such license to publicly per-
form the copyrighted musical work may be granted either by a performing
rights society representing the copyright owner or by the copyright owner.

(D) The performance of a sound recording by means of a retransmission
of a digital audio transmission is not an infringement of section 106(6) if —

(i) the retransmission is of a transmission by an interactive service
licensed to publicly perform the sound recording to a particular member
of the public as part of that transmission; and

(ii) the retransmission is simuitaneous with the licensed transmission,
authorized by the transmitter, and limited to that particular member of
the public intended by the interactive service to be the recipient of the
transmission.

(E) For the purposes of this paragraph -

(i) a “licensor” shall include the licensing entity and any other entity
under any material degree of common ownership, management, or con-
trol that owns copyrights in sound recordings; and

Copyright Laws of the United States £s1]
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(ii) a “performing rights society” is an association or corporation that
licenses the public performance of nondratnatic musical works on be-
half of the copyright owner, such as the American $Society of Compos-
ers, Authors and Publishers, Broadcast Music, Inc., and SESAC, Inc.

(4) RIGHTS NOT OTHERWISE LIMITED.— | | | | | | !
(A) Exa*pt as expressly provided in this section, this section does not hu-mt
or impair the exclusive right to perform a sound recording publicly by
means of a digital audio transmission under section 106(6). |
(B) Nothing in this section annuls or limits in any way— =~
(i) the exclusive right to publicly perform a musical work, mlcluchng
by means of a digital audio transmission, under section 106(4)
(ii) the exclusive rights in a sound recording or the musical work em-
bodliied therein under sections 106(1), 106(2) and 106(3); or.
(iif) any other rights under any other clause of section 106, or remedies
available under this title as such rights or remedies exist either before or
after the date of enactment of the ngltal P;rfqrmance Right in Sound
Recordings Act of 1995.
(C) Any limitations in this section on t]hc exclusxve nght undcx section
106(6) apply only to the exclusive right under section 106(6) and not to any
other exclusive rights under section 106. Nothing in this;section shall be con-
strued to annul, limit, impair or otherwise affect in any way the ability of
the owner of a copyright in a sound recording to exercise the rights under
sections 106(1), 106(2) and 106(3), or to obtain the remedies available un-
der this title pursuant to such rights, as such rights and remedies exist ei-
ther before or after the date of enactment of the Digital Performance Raght
in Sound Recordings Act of 1995. T T
{€) AUTHORITY FOR NEGOTIATIONS. -~

(1) Notwithstanding any provision of thb anititrst laws, m\negouatmg
statutory licenses in accordance with subsection {f), any copyright owners of
sound recordings and any entities performing sound recordings affected by
this section may negotiate and agree upon the royalty rates and license terms
and conditions for the performance of such sound recordings and the pro-
portionate division of fees paid among copyright owners, and may dwgnate.
comimon agents on a nonexclusive basis to negotiate, agree to, pay, or receive
payments. Lo

(2) For licenses granted under section 106(6), other than statutory hcenses,
such as for performances by interactive services or performance;; that exceed
the sound recording performance complement—+ | | Lo

(A) copyright owners of sound recordings affected by thxs section may

demgnate common agents to act on their behalf to grant licenses and re-

ceive and remit royalty payments: Provided, That each copyright owner

shall establish the royalty rates and material license terms and conditions

[52] Copyright Law of the United States
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unilaterally, that is, not in agreement, combination, or concert with other
copyright owners of sound recordings; and

(B} entities performing sound recordings affected by this section may
designate common agents to act on their behalf to obtain licenses and
collect and pay royalty fees: Provided, That each entity performing sound
recordings shall determine the royalty rates and material license terms
and conditions unilaterally, that is, not in agreement, combination, or
concert with other entities performing sound recordings.

(f) Licenses FOR CERTAIN NONEXEMPT TRANSMISSIONS.*?

(1)(A)*® No later than 30 days after the enactment of the Digital Perfor-
mance Right in Sound Recordings Act of 1995, the Librarian of Congress shall
cause notice to be published in the Federal Register of the initiation of vol-
untary negotiation proceedings for the purpose of determining reasonable
terms and rates of royalty payments for subscription transmissions by pre-
existing subscription services and transmissions by preexisting satellite digi-
tal audio radio services specified by subsection (d)(2) of this section during
the period beginning on the effective date of such Act and ending on Decem-
ber 31, 2001, or, if a copyright arbitration royalty panel is convened, ending
30 days after the Librarian issues and publishes in the Federal Register an order
adopting the determination of the copyright arbitration royalty panel or an
order setting the terms and rates (if the Librarian rejects the panel’s determi-
nation). Such terms and rates shall distinguish among the different types of
digital audio transmission services then in operation. Any copyright owners
of sound recordings, preexisting subscription services, or preexisting satellite
digital audio radio services may submit to the Librarian of Congress licenses
covering such subscription transmissions with respect to such sound record-
ings. The parties to each negotiation proceeding shall bear their own costs.

(B) In the absence of license agreements negotiated under subpara-
graph (A), during the 60-day period commencing 6 months after publi-
cation of the notice specified in subparagraph (A), and upon the filing
of a petition in accordance with section 803(a)(1), the Librarian of Con-
gress shall, pursuant to chapter 8, convene a copyright arbitration roy-
alty panel to determine and publish in the Federal Register a schedule of
rates and terms which, subject to paragraph (3), shall be binding on all
copyright owners of sound recordings and entities performing sound
recordings affected by this paragraph. In establishing rates and terms for
preexisting subscription services and preexisting satellite digital audio

radio services, in addition to the objectives set forth in section 801(b)(1),

the copyright arbitration royalty panel may consider the rates and terms

for comparable types of subscription digital audio transmission services
and comparable circumstances under voluntary license agreements ne-

gotiated as provided in subparagraph (A).
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(C)(i) Publication of a notice of the initiation of voluntary negotiation

proceedings as specified in subparagraph (A) shall be repeated, in accor-

dance with regulations that the Librarian of Congréss shall prescribe—

(I) no later than 30 days after a petition is filed by any copyright

owners of sound recordings, any preexisting subscription services,
or any preexisting satellite digital audio radio services i'mdicathng
that a new type of subscription digital audio transmission service
on which sound recordings are performed is or is about 1o becorme
operational; and
(II) in the first week of January 2001, and at 5-year intervals thereafter.
(ii) The procedures specified in subparagraph (B) shall be repeated,
in accordance with regulations that the Librarian of Congyress shall pre-
scribe, upon filing of a petition in accordance with section 80 3(a)(1)
during a 60-day period commencing—
(I) 6 months after publication of a notice of the initiation of vol-
untary negotiation proceedings under subparagraph (A) pursuant to
a petition under clause (i)(I) of this subparagraph; or
(II) on July 1, 2001, and at 5-year intervals thereafter.
(iit) The procedures specified in subparagraph (B) shall be concluded
in accordance with section 802.
(2)(A) No later than 30 days after the date of the enactment of the Digi-

tal Millennium Copyright Act, the Librarian of Céngfess shall cause notice
to be published in the Federal Register of the initiation of voluntary nego-
tiation proceedings for the purpose of determining reasonable terms and

rates of royalty payments for public performances of sound recordings by
means of eligible nlonsubscnpnon transmissions and transmissions by new
subscnpuon services specified by subsection (d)(2) during the period be-

ginning on the date of the enactment of such Act and ending 6n December

31, 2000, or such other date as the parties may agree. Such rates and terms

shall distinguish among the different types of eligible nonsubscription trans-

mission services and new subscription services then in operation and shall
include a minimurm fee for each such type of service. Any copyright own-
ers of sound recordings or any entities performing sound recordings affected
by this paragraph may submit to the Librarian of Congress licenses cover-
ing such eligible nonsubscription transmissions and new subscription ser-
vices with respect to such sound recordings. The parnesto eadh ne gou ation
proceeding shall bear their own costs, !
(B) In the absence of license agreemnenm negouatecl under subpam-
graph (A), during the 60-day period commencing 6 months after publi-

cation of the notice specified in subparagraph (A), and 11poh the filing of

a petition in accordance with section 803(a)(1), the Librarian of Congress
shall, pursuant to chapter 8, convene a copyright arbitration royalty panel
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to determine and publish in the Federal Register a schedule of rates and
terms which, subject to paragraph (3), shall be binding on all copyright
owners of sound recordings and entities performing sound recordings af-
fected by this paragraph during the period beginning on the date of the
enactment of the Digital Millennium Copyright Act and ending on Decem-
ber 31, 2000, or such other date as the parties may agree. Such rates and
terms shall distinguish among the different types of eligible nonsubscrip-
tion transmission services then in operation and shall include a minimum
fee for each such type of service, such differences to be based on criteria
including, but not limited to, the quantity and nature of the use of sound
recordings and the degree to which use of the service may substitute for
or may promote the purchase of phonorecords by consumers. In establish-
ing rates and terms for transmissions by eligible nonsubscription services
and new subscription services, the copyright arbitration royalty panet shail
establish rates and terms that most clearly represent the rates and terms that
would have been negotiated in the marketplace between a willing buyer and
a willing seller. In determining such rates and terms, the copyright arbitra-
tion royalty panel shall base its decision on economic, competitive and pro-
gramming information presented by the parties, including—

(i) whether use of the service may substitute for or may promote the
sales of phonorecords or otherwise may interfere with or may enhance
the sound recording copyright owner’s other streams of revenue from
its sound recordings; and

(ii) the relative roles of the copyright owner and the transmitting en-
tity in the copyrighted work and the service made available to the pub-
lic with respect to relative creative contribution, technological contribu-
tion, capital investment, cost, and risk.

In establishing such rates and terms, the copyright arbitration royalty
panel may consider the rates and terms for comparable types of digital au-
dio transmission services and comparable circumstances under voluntary
license agreements negotiated under subparagraph (A).

(C)(i) Publication of a notice of the initiation of voluntary negotiation
proceedings as specified in subparagraph (A) shall be repeated in accordance
with regulations that the Librarian of Congress shall prescribe—

(I) no later than 30 days after a petition is filed by any copyright
owners of sound recordings or any eligible nonsubscription service
or new subscription service indicating that a new type of eligible
nonsubscription service or new subscription service on which sound
recordings are performed is or is about to become operational; and

() in the first week of January 2000, and at 2-year intervals there-
after, except to the extent that different years for the repeating of such
proceedings may be determined in accordance with subparagraph (A).
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(if) The procedures specified in subparagraph (B) shall be repeated,
in accordance with regulations that the Librarian of Congress shall pre-
scribe, upon filing of a petition in accordance with section 803(a)(1)
during a 60-day period commencing—

(I) 6 months after publication of a notice of the initiation of vol-
untary negotiation praceedings under subparagraph (A) pursuant to

a petition under clause (i)(I); or

(II) on July 1, 2000, and at 2-year intervals thereafter, except to the
extent that different years for the repeating of such proceedings may

be determined in accordance with subparagraph (A).

(iii) The procedures specified in subparagraph (B) shall be concluded
in accordance with section 802.

(3) License agreements voluntarily negotiated at any time between 1 ormore

copyright owners of sound recordings and 1 6r more entities performing sound
recordings shall be given effect in lieu of any determination by a copyright at-
bitration royalty panel or decision by the Librarian of (Dongrss i
(4)(A) The Librarian of Congress shall also establish requirements by whxch
copyright owners may receive reasonable notice of the use of their sound re-

cordings under this section, and under which records of such use shall be kept

and made availabie by entities performing sound recordings.

(B) Any person who wishes to perform a sound recording pubhc.ly by

means of a transmission eligible for statutory licensing under this subsec-

tion may do so without infringing the exclusive right of the copyright owner

of the sound recording—

(i) by complying with such notice requirements as the Librarian of
Congress shall prescribe by reguiation and by paying royalty fees in ac-
cordance with this subsection; or

(i) if such royaity fees have not been set, by agreeing to pay such roy-
alty fees as shall be determined in accordance with this subsection.

(C) Any royalty payments in arrears shall be made on or before the
twentieth day of the month next succeedtmg the month in whxch the roy-
alty fees are set.

(5XA) Notvwmhstandmg section 112(e) and \the \othér provisions of this
subsection, the receiving agent may enter into agreements for the reproduc-
tion and performance of sound recordings under seiction 112(e) and this
section by any 1 or more small commercial webcasters or noncommercial
webcasters during the period beginning on October 28, 1998, and ending
on December 31, 2004, that, once published in the Federal Register pursu-
ant to subparagraph (B), shall be binding on all copyright owners of sound
recordings and other persons entitled to payment under this section, in lieu
of any determination by a copyright arbitration royalty panel or decision
by the Librarian of Congress. Any such agreement for small commercial
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webcasters shall include provisions for payment of royalties on the basis of
a percentage of revenue or expenses, or both, and include a minimum fee.
Any such agreement may include other terms and conditions, including re-
quirements by which copyright owners may receive notice of the use of their
sound recordings and under which records of such use shall be kept and
made available by small commercial webcasters or noncommercial webcast-
ers. The receiving agent shall be under no obligation to negotiate any such
agreement. The receiving agent shall have no obligation to any copyright
owner of sound recordings or any other person entitled to payment under
this section in negotiating any such agreement, and no liability to any copy-
right owner of sound recordings or any other person entitled to payment
under this section for having entered into such agreement.

(B) The Copyright Office shall cause to be published in the Federal Regis-
ter any agreement entered into pursuant to subparagraph (A). Such publica-
tion shall include a statement containing the substance of subparagraph (C).
Such agreements shall not be included in the Code of Federal Regulations.
Thereafter, the terms of such agreement shall be available, as an option, to any
small commercial webcaster or noncommercial webcaster meeting the eligi-
bility conditions of such agreement.

(C) Neither subparagraph (A) nor any provisions of any agreement en-
tered into pursuant to subparagraph (A), including any rate structure, fees,
terms, conditions, or notice and recordkeeping requirements set forth
therein, shall be admissible as evidence or otherwise taken into account in
any administrative, judicial, or other government proceeding involving the
setting or adjustment of the royalties payable for the public performance
or reproduction in ephemeral phonorecords or copies of sound recordings,
the determination of terms or conditions related thereto, or the establish-
ment of notice or recordkeeping requirements by the Librarian of Congress
under paragraph (4) or section 112(e)(4). It is the intent of Congress that any
royalty rates, rate structure, definitions, terms, conditions, or notice and
recordkeeping requirements, included in such agreements shall be consid-
ered as a compromise motivated by the unique business, economic and
political circumstances of small webcasters, copyright owners, and perform-
ers rather than as matters that would have been negotiated in the market-
place between a willing buyer and a willing seller, or otherwise meet the
objectives set forth in section 801(b).

(D) Nothing in the Small Webcaster Settlement Act of 2002 or any agree-
ment entered into pursuant to subparagraph (A) shall be taken into account
by the United States Court of Appeals for the District of Columbia Circuit in
its review of the determination by the Librarian of Congress of july 8, 2002,
of rates and terms for the digital performance of sound recordings and ephem-
eral recordings, pursuant to sections 112 and 114.
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(E) As used in this paragraph—

(i) the term “noncommercial webcaster” means a webcaster that —

(I) is exempt from taxation under section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. 501);

(II) has applied in good faith to the Internal Revenue Service for ex-
ernption from taxation under section 501 of the Internal Revenue Code
and has a commercially rezasonabie expectation that such exemption shail
be granted; or '

(III) is operated by a State or possession or any governmental entity
or subordinate thereof, or by the United States or District of Columbia,
for exclusively public purposes;

(ii) the term “receiving agent” shall have the meaning given that term in
section 261.2 of title 37, Code of Federal Regulations, as pubhshcd in the
Federal Register on July 8,2002;and

(iii) the term “webcaster” means a person or entity that has obtmned a
compulsory license under section 132 or 114 and the implementing regula-
tions therefor to make eligible nonsubsmpnon transtmsslons and cphem—
eral recordings.

(F) The authority to make settlements pursuant to subparagraph (A) shall
expire December 15, 2002, except with respect to noncomrmiercial webcasters
for whom the authority shall expire May 312003. | | | |
(g) PROCEEDS FROM LICENSING OF TRANSMISSIONS./— ' i

(1) Except in the case of a transmission licensed under a statutory hceme
in accordance with subsection (f) of this section—

-(A) a featured recording artist who performs ona sound tq-cordmg tlmt
has been licensed for a transmission shall be entitied to receive payments
from the copynght owner of the sound recordmg xm accordance with the

terms of the artist’s contract; and

(B) a nonfeatured recording artist who performs on a sound recording
that has been licensed for a transmission shall be entitled to receive pay-
ments from the copyright owner of the soundirecording in accordance with
the terms of the nonfeatured recording artist’s applicable contract or other

applicable agreement. I T O I A |

{2) An agent designated to distribute receipts from the licensing of trans-
missions in accordance with subsection (f) shall distribute such rccexpts as
follows: [ N

(A) 50 percent of the receipts shall be paid to the copyright owner of the
exclusive right under section 106(6) of this title to pubhdy perform asound
recording by means of a digital audio transmission. | !

(B) 2% percent of the receipts shall be deposited in an escrow account
managed by an independent administrator jointly appointed by copyright
owners of sound recordings and the American Federation of Musicians (or
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any successor entity) to be distributed to nonfeatured musicians (whether

or not members of the American Federation of Musicians) who have per-

formed on sound recordings.

(C) 2% percent of the receipts shall be deposited in an escrow account
managed by an independent administrator jointly appointed by copyright
owners of sound recordings and the American Federation of Television and
Radio Artists (or any successor entity) to be distributed to nonfeatured
vocalists (whether or not members of the American Federation of Televi-
sion and Radio Artists) who have performed on sound recordings.

(D) 45 percent of the receipts shall be paid, on a per sound recording basis,
to the recording artist or artists featured on such sound recording (or the per-
sons conveying rights in the artists’ performance in the sound recordings).
(3) A nonprofit agent designated to distribute receipts from the licensing

of transmissions in accordance with subsection (f) may deduct from any of
its receipts, prior to the distribution of such receipts to any person or entity
entitled thereto other than copyright owners and performers who have elected
to receive royalties from another designated agent and have notified such
nonprofit agent in writing of such election, the reasonable costs of such agent
incurred after November 1, 1995, in—

(A) the administration of the collection, distribution, and calculation of
the royalties;

(B) the settlement of disputes relating to the collection and calculation
of the royalties; and

(C) the licensing and enforcement of rights with respect to the making
of ephemeral recordings and performances subject to licensing under sec-
tion 112 and this section, including those incurred in participating in ne-
gotiations or arbitration proceedings under section 112 and this section,
except that all costs incurred relating to the section 112 ephemeral record-
ings right may only be deducted from the royalties received pursuant to
section 112.

(4) Notwithstanding paragraph (3), any designated agent designated to dis-
tribute receipts from the licensing of transmissions in accordance with sub-
section (f) may deduct from any of its receipts, prior to the distribution of such
receipts, the reasonable costs identified in paragraph (3) of such agent incurred
after November 1, 1995, with respect to such copyright owners and perform-
ers who have entered with such agent a contractual relationship that specifies
that such costs may be deducted from such royalty receipts.

(h) LICENSING TO AFFILIATES.—

(2) If the copyright owner of a sound recording licenses an affiliated entity
the right to publicly perform a sound recording by means of a digital aundio
transmission under section 106(6), the copyright owner shall make the licensed
sound recording available under section 106(6) on no less favorable terms and
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conditions to all bona fide entities that offer similar services, except that, if there

are material differerices in the scope of the requested license with respect to

the type of service, the particular sound recordings licensed, the frequency of
use, the nuraber of subscribers served, or the duration, then the copyright
owner may establish different terms and conditionsifor such other services.

(2) The limitation set forth in paragraph (1) of this subsection shall not ap-
ply in the case where the copyright owner of a sound recording licenses—

(A) an interactive service; or

(B) an entity to perform publicly up to 45 seconds of the sound record-
ing and the sole purpose of the performance is to promote t.he distribution
or performance of that sound recording.

(i) No ErrecT OoN RoYALTIES FOR. UNDERLYING WORKS, —License fees payable
for the public performance of sound recordings under section 106(6) shall not
be taken into account in any administrative, judicial, or other governmental pro-
ceeding to set or adjust the royalties payable to copyright owners of musical works
for the public performance of their works. It is the intent of Congress that royal-
ties payable to copyright owners of musical works for the publi¢ performance of
their works shall not be diminished in any n:spcct asa mult of thc nghts granted
by section 106(6).

() DernviTIONS. — As used in this section, the followmg terms have: the fol-
lowing meanings:

(1) An “affiliated entity” is an entity engaging in digital audio transmissions
covered by section 106(6), other than an interactive service, in which the licen-
sor has any direct or indirect partnership or any ownership interest amouxmng
to 5 percent or more of the oum:mdmg voting or nonvoting stock. " ¢

(2) An “archived program” is a predetermined program that is available re-
peatedly on the demand of the transmission recipient and that is performed
in the same order from the beginning, except that an archived program shall
not include a recorded event or broadcast transmission ithat makes no more
than an incidental use of sound recordings, as long as such recorded event or
broadcast transmission does not contain an e:ntuc sound rccord.mg or feature
a particular sound recording,.

(3) A “broadcast” transmission is a transmission m.ide by a terrestnal broad-
cast station licensed as such by the Federal Communications Commission. -

(4) A “continuous program” is a predetermined program that is continu-
ously performed in the same order and that is accessed at a point in the pro-
gram that is beyond the control of the transmission recipient.

(5) A “digital audio transmission”is a digital transmission as defined in sec-
tion 101, that embodies the transmission of a'sound recording. This term does
not include the transmission of any audiovisual work. .

(6) An “eligible nonsubscription transmission” is 2 noninteractive non-
subscription digital audio transmission not exempt under subsection (d)(1)
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that is made as part of a service that provides audio programming consisting,
in whole or in part, of performances of sound recordings, including retrans-
missions of broadcast transmissions, if the primary purpose of the service is
to provide to the public such audio or other entertainment programming, and
the primary purpose of the service is not to sell, advertise, or promote particu-
lar products or services other than sound recordings, live concerts, or other
music-related events.

(7) An “interactive service” is one that enables a member of the public to
receive a transmission of a program specially created for the recipient, or on
request, a transmission of a particular sound recording, whether or not as part
of a program, which is selected by or on behalf of the recipient. The ability of
individuals to request that particular sound recordings be performed for re-
ception by the public at large, or in the case of a subscription service, by all
subscribers of the service, does not make a service interactive, if the program-
ming on each channel of the service does not substantially consist of sound
recordings that are performed within 1 hour of the request or at a time desig-
nated by either the transmitting entity or the individual making such request.
If an entity offers both interactive and noninteractive services {either concur-
rently or at different times), the noninteractive component shall not be treated
as part of an interactive service.

(8) A “new subscription service” is a service that performs sound record-
ings by means of noninteractive subscription digital audio transmissions and
that is not a preexisting subscription service or a preexisting satellite digital
audio radio service.

(9) A “nonsubscription” transmission is any transmission that is not a sub-
scription transmission.

(10) A“preexisting satellite digital audio radio service” is a subscription sat-
ellite digital audio radio service provided pursuant to a satellite digital audio
radio service license issued by the Federal Communications Commission on
or before July 31, 1998, and any renewal of such license to the extent of the scope
of the original license, and may include  limited number of sample channels
representative of the subscription service that are made available on a non-
subscription basis in order to promote the subscription service.

(11) A “preexisting subscription service” is a service that performs sound
recordings by means of noninteractive audio-only subscription digital au-
dio transmissions, which was in existence and was making such transmis-
sions to the public for a fee on or before july 31, 1998, and may include a
limited number of sampie channels representative of the subscription ser-
vice that are made available on a nonsubscription basis in order to promote
the subscription service.

(12) A “retransmission” is a further transmission of an initial transmission,
and includes any further retransmission of the same transmission. Except as
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provided in this section, a transmission qualifies as a “retransmission” only if
it is simultaneous with the initial transmission. Nothing in this definition shall
be construed to exempt a transmission that fails to satisfy a separate elernent
required to qualify for an exemption under section 114{d)(2).

(13) The “sound recording performance complement” is the transmission
during any 3-hour period, on a pamrular channel used by a transmmmg en:
tity, of no more than—

(A) 3 different selections of sound mmrdxngs ﬁ'd)m dny one phonorecord
lawfully distributed for public performance or sale in'the United States, if
no more than 2 such selections are transmitted consecutively; or.

(B) 4 different selections of sound recardings+— | | |

(i) by the same featured recording artist; or
(ii) from any set or compilation of phonorecords lawfully distributed
together as 2 unit for public performance or sale in the United States, -
if no more than three such selections are transmitted consecutively:

Provided, That the transmission of selections in excess of the numerical
limits provided for in clauses (A) and (B) from multiple phonorecords shall
nonetheless qualify as a sound recording performance complement if the
programming of the multiple phonorecords was not willfully intended to
avoid the numerical limitations prescribed in such clauses.

(14) A “subscription” transmission is a transmission that is controlled and
limited to particular recipients, and for which consideration is required to be
paid or otherwise given by or on behalf of the recipient to receive the trans-
mission or a package of transmissions including the transmission.

(15) A “transmission” is either an initial transmission or a retransmission.

§ 115 - Scope of exclusive rights in nondramatic musical works: ‘
Compulsory license for making and distributirig phonorecords+

In the case of nondramatic musical works, the exclusive rights provided by clauses

(1) and (3) of section 106, to make and to distribute phonorecords of such works,

are subject to compuisory licensing under the conditions specified by thxs section.
(a) AVAILABILITY AND ScoPE OF COMPULSORY LICENSE. !

(1) When phonorecords of a nondramaticimusical work have becn dxstnb-
uted to the public in the United States under the authority of the copyright
owner, any other person, inciuding those who make phonorecords or digital
phonorecord deliveries, may, by complying with the provisions ofithis section;
obtain a compuisory license to make and distribute phonorecords of the work.
A person may obtain a compulsory license only if his or her primary purpose
in making phonorecords is to distribute them to the public for private use, in-
cluding by means of a digital phonorecord delivery. A person may not obtain
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{OMB) under Executive Order 12866
{Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that. to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However. these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State. not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11. 732.15. and 732.17(h)(10).
decisions on proposed State reguilatory
programs and program amendments

-submitted by the States must be based

solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731. and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))

provisijons do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4832(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Reguiatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C 601 er seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact. the Department relied upon the

Unfunded Mandates

OSM has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seq.) that
this rule will not impose a cost of $100
million or more in any given year on
local. state, or tribal governments or
private entities.

List of Subjects in 30 CFR Part 918

Intergovernmental relations. Surface
mining, Underground mining.

Dated: April 28. 1997.
Brent Wahiquist,

Regional Director. Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 918 is amended
as set forth below:

PART 918—LOUISIANA

1. The authority citation for Part 918
continues to read as follows:

Authority: 30 U.S.C. 1201 er seq.

2. Section 918.15 is amended in the
table by adding a new entry in

chronological order by *Date of final
publication” to read as follows:

§918.15 Approval of Louisiana rogulatory

provides that agency decisions on data and assumptions for the program amondmanis.
proposed State regulatory program corresponding Federal regulations. * * * - *
Original amendmont submission Date of final pubtication Citation/description
Octobor 24, 1997 ....urecreceeeee May 8, 1998 ...t Scctions 105.; 2537.A.11.; 2726A., A2, A3, A3a. Ci1., F.

2907.C.5.; 3705.A.2, 'A2a, A2b.: 3711.A, B.1. through BS.;
3717.A., A2, A3, 4501.A3., A4, 5333A.1. through A.13.
5411.A.; 5413.A; S5503.A.2. 5507.A4.; 6507.A2; €913 .B.
6915.B.1.; 6917.A_; 7105.C.

[FR Doc. 98-12249 Filed 5-7-98: 8:45 am)]
CILLING CODE 4310-05-21

LIBRARY OF CONGRESS
Copyright Offico

37 CFR Part 2¢C0
[Dockot blo. 9C=5 CARP DSTRA]
Dotermination of Roasonablo Rates

and Torms for tho Digital Porformance
of Sound Recordings

AcencY: Copyright Office, Library of

Congress.
AcTioN: Final rule and order.

SUMMARY: The Librarian of Congress.
upon recommendation of the Register of

Copyrights, is announcing the
determination of the reasonable rates
and terms for the compulsory license
permitting certain digital performances
of sound recordings.

EFFECTIVE DATE: May 8, 1998.

ADDRESS(ES): The full text of the public
version of the Copyright Arbitration
Royalty Panel's report to the Librarian of
Congress is available for inspection and
copying during normal working hours
in the Office of the General Counsel.
James Madison Building, Roomn LM~
403, First and Independence Avenue,
SE.. Washington. DC. 20540.

FOR FURTHER INFORMATION CONTACT:
David Q. Carson, General Counsel. or
Tanya Sandros. Attorney Advisor.,
Copyright Arbitration Royalty Panel
(CARP), PO Box 70977, Southwest

Station. Washington, D.C. 20024.
Telephone (202) 707-8380. Telefax:
(202) 707-8366.

SUPPLELIENTARY INFORRATION:

I. Background

The Digital Performance Right in
Sound Recordings Act of 1995
(DPRSRA), Public Law 104-39, 109 Stat.
336, amended section 106 of the
Copyright Act. title 17 of the United
States Code. to give sound recording
copyright owners an exclusive right,
subject to certain limitations, to perform
publicly sound recordings by digital
audio transmissions. 17 U.S.C. 114. The
bill affords certain digital transmission
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services a compulsory license to
perform digital sound recordings
publicly. The purpose of the bill is “to
provide copyright holders of sound
recordings with the ability to control the
distribution of their product by digital
transmissions, without hampering the
arrival of new technologies, and without
imposing new and unreasonable
burdens on radio and television
broadcasters.” S. Rep. No. 104-128, at
15 (1995).

All non-exempt digital subscription
transmission services are eligible for the
statutory license, provided that they are
non-interactive and comply with the
terms of the license. The statute requires
that the service not violate the “sound
recording performance compiement,” !
not publish in advance a schedule of the
prograrhming to be performed. not cause
any receiving device to switch from one
program channel to another, include in
each transmission certain identifying
information encoded in each sound
recording, pay the royalty fees and
comply with the associated terms, and
comply with any recordkeeping
reguirements promuigated by the
Copyright Office.2 17 U.S.C.
114(d)(2)(A)~(E) and 114(D(2)~(5).

The reasonable terms and rates of the
section 114 statutory license are
determined by voluntary negotiations
among the parties and, where necessary,
compulsory arbitration conducted under
chapter 8 of the Copyright Act, title 17.
17 U.S.C. 114(f).

I1. The CARP Proceeding To Set
Reasonable Rates and Terms

On December 1, 1995, the Librarian of
Congress (Librarian) initiated the
statutorily mandated six month

1(7) The “'sound recording performance
compl " is the transmission during any 3-hour
period. on a particular channel used by 2
transmitting entity. of no more than-—

(A) 3 different selections of sound recordings
from any one phonorecord lawfully distributed for
public performance or sale in the United States, if
no more than 2 such selections are transmitted
consecutively: or

(B) 4 different selections of sound recordings—

(i) By the same featured recording artist: or

(ii) From any set or compilation of ph
lawifully distributed together as a unit for public
performance or sale in the United States. if no more
than three such selections are transmitted
consecutively: Provided, That the transmission of
selections in excess of the numerical limits
provided for in clauses (A) and (B) from multiple
ph ds shall heless qualify as a sound
recording performance compiement if the
programming of the multiple phonorecords was not
willfully intended to avoid the numerical
limitations prescribed in such clauses.

17 US.C. 114()(D.

2See Notice of Proposed Rulemaking. 61 FR
22004 (May 13, 1996} Notice of Proposed
Rulemaking. 62 FR 34035 (june 24. 1997).

negotiation period within 30 days of the
enactment of the DPRSRA, pursuant to |
section 114(f){1) of the Copyright Act,
with the publication of a notice;, |
initiating the voluntary negotiation,
process for determining reasonable , |
terms and rates of royalty payments; See
60 FR 61655 (December 1, 1995). Inthe |
notice, the Library instructed those © |
parties with a significant interest in the .
establishment of the reasonable|terms |
and rates for the section 114 license to
file a petition with the Copyright Office;
no later than August 1, 1995, in'the.
event that the interested parties were |
unable to negotiate an agreement. Id.
Accordingly. the Recording Industry .
Association of America (RIAA) fileda
petition with the Copyright,Office in |
which it asked the Office to initiate an |
arbitration proceeding pursuant to
chapter 8 of the Copyright Act. After
making a determination thatthe | |
petitioner RIAA had a significant
interest in the proposed CARP | |
proceeding, the Librarian published a
notice setting the schedule for the 45-
day preconitroversy discovery period
and announcing the date for the
initiation of the 18(-day arbitration
period. 61 FR 40464 (August 2. 1996).
The exchange of documents during the |,
precontroversy discovery period did not
proceed smoothly, requiring the Office |
to reschedule portions of the discovery
period and vacate the scheduled date for
the initiation of the CARPS}]%eiprdefr in|
Docket No. 96-5 CARP DST
(September 18, 1996); Order in Docket
No. 96~-5 CARP DSTRA (Novemiber 27, !
1996). The Librarian announced the
initiation of the 180-day arbitration
period following the conclusion of the
discovery period and the resolution.of
all pending motions. 62 FR 29742 (June
2, 1997). A
The Parties S
There are four parties to this
proceeding: three digital audio' ' !
subscription services (the Services) and.
the Recording Industry Association of |
America (RIAA). .
1. The Recording Industry Association
of America. Inc. (RIAA}—RIAA'  ©
represents a collective, consisting of
more than 275 record labels, established
for the express purpose of administering
the rights of these sound recording :
copyright owners. RIAA represénts the
interests of its members who are the |
copyright owners of more than 80% of -
al} legitimate sountd recordings sold in |
the United States. Record companies
own the copyrights in the sound
recordings. ‘ ‘ ‘ ‘
2. Digital Cable Radioc Associates, |
(DCR)—A digital audio service: :

established in the United States in 1987
by the Jerrold Communications Division
of General Instrument Corporation.
Current partners include Warner Music.
Sony Corporation. EMI. Time Warner :
Cable. Continental Cablevision. Comcast
Cable, Cox Cable, and Adelphia Cable. '

' 3. Digital Music'Express, Inc.
(DMX)~—A digital music subscfiptipn |
rvice established in 1986as = =
ternational Cablecasting Technologies.
Inc. In 1997, DMX merged into TCL |
Musi¢. Inc., a publicly traded company
with approximately 80% of its shares
held by TCL Inc. © ‘

. 4. Muzak, L.P.—With roots dating
back to 1922, Muzak is America’s cldest
background music provider for
businesses. In the 1920s and 1930s.
Muzak was part of the consumer music
market until driven out of that market
by the growing popularity of radio.” '
Muzak remained out of the market until
March, 1996, when it began providing
27 channels of digital music under the
name DiSHCD. s part of Echostar’s
satellite-based DiSH Network. | |

The Position of the Parties at the |
Commencement of the Proceeding

'RIAA, representing the interests of the
sound recording copyright owners,
requested a royalty rate set at 41.5% of\
a Service's gross revenues resulting from
U.S. residential subscribers, or in some
circumstances, a flat rate minimum fee.
Report of the Copyright Arbitratior:
Royalty Panel (Report) ¥ 33. RIAA also
agreed to be named the single entity to:
cpllect. administer, and distribute the |
royalty fees. Report 4 184. RIAA ‘
proposed additional terms. concerning .
the timing of payments. statements of '
accounts, retention of records. and
audits. Report § 33.

" The three digital audio subscription
services requested a royalty rate ranging
from a low of 0.5% to a high of 2.0% |
of grass revenues resulting from U.S. |
residential subscribers. and
unanimously opposed a flat rate
minimurm fee. Report 4§ 34-36. 172.
The Services proposed that a single |
private entity or a government.agency be
named for purposes of administering the
royalty fees, but proposed submitting
payments on a quarterly basis rather
than a monthly basis. Report I 184~ |
185. In addition. the Services proposed
terms concerning recordkeeping and
audits, confidentiality of business ,
records. and payment terms for
distributing license fees among featured
artists and nonfeatured musicians and ;
vocalists..
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The Panel's Determination of a
Reasonabie Rate

The Panel evaluated the four statutory
objectives. > and their component parts,
in light of the evidence and determined
that the digital audio subscription
services should pay a royalty fee of 5%
of gross revenues resulting from U.S.
residential subscribers. Report 9 196.
200. This rate represents the midpoint
of the range of possible license rates that
the Panel considered appropriate (but
not the midpoint of the parties’
proposals). The Panel further concluded
that there was no reason 1o impose a
minimum license fee on the Services at
this point, and consequently, it rejected
RIAA's proposal to set a minimum fee
based on a flat rate. Report q 204.

In making this determination, the
Panel followed the precedent set in
prior rate adjustment proceedings
conducted by the former Copyright
Royalty Tribunal and other CARP
panels which. as a first step, determined
a range of possible rates after
considering different proposed rates
based on negotiated licenses or
analogous marketplace models. Report §
123. See also, 1980 Adjustment of the
Royalty Rate for Coin-Operated
Phonorecord Players. 46 FR 884
{(January 5. 1981}, and the 1997 Rate
Adjustment of the Satellite Carrier .
Compulsory License Fees, 62 FR 55742
(October 28. 1997). Each party offering
a “benchmark " rate contends that the
rate it offers represents the cost for
similar products in analogous markets.
The Panel considered three benchmarks,
weighing each in light of the record
evidence to determine whether the
proposed models shed light on how the
marketplace would vaiue a performance
license in sound recordings. Once the
Panel identified the useful models, it
used the corresponding rate information

3{1) to make determinations concerning the
2djustment of reasonable copyright royaity rates as
provided in sections 114. 115, and 116. and to make
determinations as to reasonable terms and rates of
royalty payments as provided in section 118. The
rates applicable under saction 114. 115, and 116
shall be calculated to zchieve the following
objectives:

{A) To maximize the availebility of creative works
to the public:

(B) To afford the copyright owner a fair return for
his creative work and the copyright user a fair
income under existing economic conditions:

(C) To reflect the relative roles of the copyright
owner and the copyright user in the product made
available to the public with respect to relative
creative contribution, technological contribution.
capital investment. cost. risk. and contribution to
the opening of new markets for creative expression
and media for their communicaton;

(D) To minimize any disruptive impact on the
structure of the industries involved and on

™ iling industry practices.

17 US.C. 801 )1).

to craft a range of potential royalty rates
for the section 114 license. then chose
the rate within the range which would
fx}rther the stated statutory objectives.

RIAA and the Services proposed rates
based on three distinct marketplace
models in which rates are set through
arms-length negotiations. Report § 124.
The Services proposed two benchmarks
for consideration by the Panel:
Negotiated license fees for a sound
recording performance right and the
license fees the Services pay the
performing rights organizations for use
of the underlying musical works. RIAA
put forth a single model for the Panel’s
consideration: Cabie television network
license fees. The Panel found the
Services” models helpful in setting the
rate for the digital performance right,
but rejected the RIAA model for the
reasons stated herein.

Both RIAA and the Services seemed
to agree that the best proxy for
reasonable compensation is a
marketplace rate. The Panel. however,
noted that the DPRSRA instructs the
CARP to set reasonable rates. which
need not be the same as rates setina
marketplace unconstrained by a
compulsory license. In support of its
interpretation. the Panel cited the
statutory factors which must be
considered in setting the rate. See
Report 99 10, 124.

The Panel’s Evaiuation of the RIAA
Benchmark

The benchmark proposed by the
recording industry analogizes the cost of
programming for cable television
nerworks with the cost of procuring the
right to perform the sound recordings.
The analogy. however, did not
withstand scrutiny by the Panel. which
reasonably found that the cable
television network license fees model
did not represent rates for an analogous
product in a comparable marketplace.
Its conclusion rested on a number of
findings which describad analytical
deficiencies in the two studies offered
in support of the 41.5% proposed
royalty rate. Report §§ 126-150.

The RIAA model proposed using the
purchase price of programming for cable
television networks to determine the
price the Services would pay for the
right to publicly perform sound
recordings. if negotiated in a free
market. RIAA's Proposed Findings of
Fact and Conclusions of Law (PF) § 62:
RIAA Proposed Conclusions (PC) g 18.
RIAA presented two studies that
illustrate the amount of money cabie
television networks pay for their

programming: (1} The Kagan study.* and
(2) the Wilkofsky Gruen Associates
study. RIAA Exhibits (Exs.) 14 and 15.
respectively. Both studies argued that
the analogy berween cable television
networks and the digital audio services
was apt because the digital audio
services and the cable television
networks compete head-to-head for
carriage on cable and DBS systems. and
for consumer time and discretionary
income. Report § 130.

The Kagan study analyzed data
concerning the revenues and
programming expenses of 31 basic cable
television networks from the 1985-96
period. It concluded that a cable
television network spends, on average.
approximately 4096 of its gross revenues
for programming. RIAA Exhibit (Ex.) 14
at 7. The Panel, however, discounted
the 40% figure because it represented
the costs of license fees to all copyright
owners, and it included the costs of
programming during the start-up years.
when a new cable television network
may pay more than 100% of its
revenues in pro| ming costs. Report
99 127, 129, 149. Failure to adjust for
these factors made it impossible for the
Panel to assess the costs for the right to
publicly perform the sound recordings
apart from the costs of the other
copyrighted works which make up the

program.

Their second study, prepared by
Wilkofsky Gruen Associates (WGA).
analyzed only cable movie networks
because Wilkofsky. the expert for the
study. claimed that the “pricing
characteristics and dynamics” of the
cable movie networks were comparable
in three fundamental ways: The lack of
commercials. the generation of revenues
through subscriptions, and the purchase
of programming from third parties.
Wilkofsky Written Direct Testimony
(W.D.T.) at 3-5. This study concluded
that the cable movie networks pay a
weighted average of 41.5 % of their
revenues for programming that they
acquire from outside sources and by
analogy. the Services should pay the
same. Id. at 3.

The Panel rejected the conclusion of
the WGA study because it ignored the
following fundamental differences in
market demand and cost characteristics
between the cable movie networks and
the digital audio services. Report
99 133-145.

4The Kagan study was prepared by Paul Kagan
A a media h company that tracks
and publishes financial data concerning the media
and enterainment industries,
sWilkofsky Gruen Associates is an economic
consulting firm that specializes in the
ications and entertai industries.
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1. The study provided no evidence to
show that any of the movie networks
directly compete with digital audio
services. In fact, when people watch a
movie. they devote their entire attention
to the film for a period of time. and
generally. do not repeat the experience
with the same movie. On the other
hand, subscribers to digital audio
services choose to listen to the same
music again and again while engaged in
other activities. In other words. the
subscriber chooses each service for
different reasons. and therefore. they do
not represent choices in the same
market. Report 99 143, citing Rosenthal
Written Rubuttal Testimony (W.R.T). at
13, Transcript (Tr). 1251 (Rubinstein).

2. The cable movie networks compete
against other cable and broadcast
stations for exclusive rights to motion
pictures. Exclusive rights are highly
prized. and consequently, command a
premium price, but they are not
implicated in the market for digital
audio transmissions. Consequently. the
Panel found that RIAA’s failure to adjust
for this aspect grossly overstated the
value of programming costs in its cable
movie network analogy. Report 9 137~
142.

3. The Panel further discounted the
analopy because RIAA ignored the
promotional benefit that flows to the
record companies from the constant
airplay of their sound recordings. Report
99 144-145. See also discussion infra.

The Panel's Determination of
Reasonable Terms

In addition to establishing a
reasonable rate for the sound recording
performance license. the Panel must
also establish reasonable terms for
implementing the license. The Senate
Committee Report makes clear that
terms include “'such details as how
payments are to be made. when. and
other accounting matters.” S. Rep. No.
104-128. at 30 (1995).

RIAA and the Services proposed
specific terms concerning minimal fees,
payment schedules, late fees. statements
of account, and audits. From these, the
Panel adopted the following terms:

1. RIAA shall have sole responsibility
for the distribution of the royalty fees to
all copyright holders. Report 99 184,
205.

2. The license fee payments shall be
due on the twentieth day after the end
of each month. beginning with the
month succeeding the month in which
the royaity fees are set. Report 99 185,
206.

3. The Services shall make back
payments over a 30-month period. The
first back payment. 1/30th of the total

arrearage. shall be delayed for six
months. Report 19 187, 206(a).

4. A Service shall be subject 10
copyright liability if it fails to make
tirnely payments. Liability for copyright
infringement shall only come about for
knowing and willful acts which
materially breach the statutory license |
terms. Report 4§ 188, 206(b). |+ | |

5. A late fee of 1.5% per month or the,
highest lawful rate, whichever is lower, ;
will be imposed from the due date until
payment is received. Report 11 :l 89.:
206(a).

6. Services shall submit monthly
statements of accounts and payment to |
RIAA. Only information to verify the |
royalty paymernts need be prowded on
the monthly statements of account.
Report 9% 190, 205. 207. ;

7. Safeguards must be estabhs,hed to |
protect against disclosureof | |
confidential financial and business | |
information, which includes the amount
of the royalty payment. Access to this
information shall be limited to
employees of RIAA, who are not
employees or officers of the copyright
owners or the recording artists. for the |
purpose of performing their, assigned
duties during the ordinary course of
employment, and to independent
auditors acting on behalf of RIAA.
Report 99 191, 208. ;

8. The digital audio servxr&s s}'xall‘ |
maintain accurate records on matters
directly related to the payment of the
license fees for a period of three years. '
Report 99 192. 209.

9. Interested parties may conduct only
one audit of a digital audio service
during any given year. Repart 99 183.
210(c).

» Interested parties must file 2 Naotice
of Intent to Conduct an Audit with the |
Copyright Office. Such notice shall be
published in the Federal Register.
Report 99 193. 210(a)-(b).

o RIAA must retain an audito|
report for a period of three y eaxs( Rebort
99 193, 210(d).

¢ An audit. including underlying’
paperwork, which was performed in the’
ordinary course of business accordmg o
generaily accepted auditing 'staridards
by an independent auditor. may serve as
an audit for all interested pame!s Répon‘
€9 194. 210().

o Interested parties shall pay for the |

cost of the audit, unless an independent
auditor concludes that there was an
underpayment of five (5) percent or
more. Report § 195, 210(f).) |

The Panel chose not to adopt RIAA s |
minimum fee proposal and the Services’
proposed payment schedule for the
distribution of royalties to the featured
artists and the nonfeatured musicians
and vocalists. The Panel found that the

timing of payments to-the performing
artists was not within the scope of the
proceeding. Report § 204: lRepcm at 56
n.2l. P

The Pane]'s Evaluation of the RIAA
Froposal To Adopt a Minimun Fee

 RIAA propased the imposition ofa |
mxmrnum fee as a means to insure a fair
return to the copyright owners:in light !
of business practices that rnight erode
the value of the statutory license fee. |
RIAA PF 19 126-147. Specifically,
RIAA sought a minimum fee to
minimize the effect of discounts or
credits, to address shifts in business
modeis. and to avoid diluting the value
of the sound recording when audio |
digital services add new channels to
their offerings. Id. The Panel ultimately
rejected this suggestion because it found
that the rationale for a minimum fee was
b,ased on unsupported speculation about
the business structure of the Semces
Report ¥ 204. b

1I1. The Parties’ Reaction to
De(emumtion of the Panel

“The regulations governing t.h1e CARP |
plroceedmgs allow parties tofile . |
petitions to modify or set aside the;
deterrnination of the Panel within 14
days of its filing date. The petition must
state the reasons for the petition,
including relevant references t the
parties’ proposed findings of fact and
conclusions of law. Parties who wish to
file replies to a petition may do so
within 14 days of the filing of such
petition. See 37 CFR 251.55(a)./(b).| |

Accordingly, on December 12, 1997, |
RIAA filed a Petition to Reject the !
Report of the CARP (Petition),
contending that the Panel acted both
contrary to the Copyright Actand
arbitrarily in reaching its determination.
In its petition. RIAA requests the |
Librarian to set aside the Panel’s
deterrpination and set a new rate that
should not be less than doubleithe |
Services' 1996-2001 payments for the
piblic performance of’ the undﬁrlymg w
musical works.

'RIAA contends that the Panel s
détermination was arbitrary and |
contrary to law for the followmtg
reasons: i i

-1. The Panel disregarded precedent
set by the former Copyright Royalty
Tribunal (CRT or Tribunal) in applying|
the statutory criteria for determining a |
reasonable rate for the public . .
performarice right. Petition at 6, 14— 15.

i2. The Panel used therates setinla |

corporate partnership agreement asia
benchmark for establishing the new
compulsory license rate. This was :
inappropriate because the public |
performance in sound recordings
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license agreement was not negotiated
independently. but as part of a larger
complex agreement. Id. at 20-27.

3. When the Services publicly
perform a sound recording, two groups
of copyright owners receive royalties:
The copyright owners in the underlying
musical works. and for the first time. the
record companies and performers. The
Panel determined that the record
companies and performers were not
entitled to more royalties for their
public performance right than those
received by the copyright owners in the
underlying musical works for the public
performance of their works. RIAA
contends that CRT precedent supports a
determination that just the reverse is
true. Id. at 14-15.

4. The compulsory license allows the
Services to perform sound recordings
publicly without infringing copyright
prior to the setting of the royalty rate,
so long as the Services agree to pay their
accumulated royalty obligation once the
rates are determined. The Panel created
a payment schedule that allows the
Services to pay these fees over a three
year period. RIAA contends that this
payment schedule is contrary to law. Id.
at7n.l.

5. RIAA also contends that the CARP
failed to provide a reasoned explanation
for proper review. made conclusions
inconsistent with its findings, made
findings without record support. and
failed to make findings in support of
conclusions. Id. at 2.

RIAA, however, does not suggest that
the Librarian disregard all the findings
of the Panel. Instead. it recommends
adopting the Panel's approach “to
determine a reasonable rate——provided
that the Librarian makes the necessary
adjustrments to account for the
precedent and considerations that the
Panel ignored.” Petition at 51-52. RIAA
further allows that the Librarian need
not consider the cable network
benchmark in its analysis. since the
Panel's analysis of the remaining
banchmarks supports an upward
adjustment of the 5% rate of gross
revenues set by the CARP. Petition at 52
n.S.

On December 29, 1997, in response to
the RIAA petition to reject the CARP
report, the Services filed a reply to
RIAA'’s Petition to Reject the CARP
Report (Reply to Petition). The crux of
the Services’ argument in support of
adopting the Panel's report is that
“[w]hen examined as a whole, the
Panel’s Report is eminently reasonable
and amply supported by the record.”
Reply to Petition at 12. Specific
arguments of the Services in support of
the Panel's report are discussed below

in conjunction with RIAA’s arguments
to reject the report.

IV. The Librarian's Scope of Review of
the Panel's Report

The Copyright Royalty Tribunal
Reform Act of 1993 (the Reform Act),
Public Law 103-198, 107 Stat. 2304.
created a unique system of review of a
CARP's determination. Typically. an
arbitrator’s decision is not reviewable,
but the Reform Act created two layers of
review that result in final orders: the
Librarian of Congress {Librarian) and the
United States Court of Appeals for the
District of Columbia Circuit. Section
802(f) of utle 17 directs the Librarian
either to accept the decision of the
CARP or to reject it. If the Librarian
rejects it, he must substitute his own
determination “after full examination of
the record created in the arbitration
proceeding.” 17 U.S.C. 802(f). If the
Librarian accepts it. then the
determination of the CARP becomes the
determination of the Librarian. In either

case, through issuance of the Librarian’s -

Order. it is his decision that will be
subject to review by the Court of
Ap . 17 U.S.C. 802().

e review process has been
thoroughly discussed in prior
recommendations of the Register of
Copyrights (Register) concerning rate
adjustments and royalty distribution
proceedings. Nevertheless. the
discussion merits repetition because of
its importance in reviewing each CARP
decision.

Section 802(f) of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP *‘unless the Librarian
finds that the determination is arbitrary
or contrary to the applicable provisions
of this title.” Neither the Reform Act nor
its legislative history indicates what is
meant specifically by “arbitrary,” but
there is no reason to conciude that the
use of the term is any different from the
“arbitrary” standard described in the
Administrative Procedure Act (APA), 5
U.S.C. 706(2)(A).

Review of the case law applying the
APA “arbitrary” standard reveals six
factors or circumnstances under which a
court is likely to find that an agency
acted arbitrarily. An agency action is
generally considered to be arbitrary
when:

1. It relies on factors that Congress did
not intend it to consider;

2. It fails to consider entirely an
important aspect of the problem that it
was solving;

3. It offers an explanation for its
decision that runs counter to the
evidence presented before it:

4. It issues a decision that is so
implausible that it cannot be explained

as a product of agency expertise or a
difference of viewpoint:

5. It fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made; and

6. Its action entails the unexplained
discrimination or disparate treatment of
sirnilarly situated parties.

Motor Vehicle Mfrs. Ass'n. State Farm
Mutual Auto. Insurance Co.. 463 U.S. 29
(1983);

Celcomn Communications Corp. v.
FCC. 789 F.2d 67 (D.C. Cir. 1986):
Airmark Corp. v. FAA, 758 F.2d 685
(D.C. Cir. 1985).

Given these guidelines for
determining when a determination is
“arbitrary,” prior decisions of the
District of Columbia Circuit reviewing
the determinations of the former CRT
have been consulted. The decisions of
the Tribunal were reviewed under the
“arbitrary and capricious” standard of 5
U.S.C. 706(2)(A) which, as noted above,
appears to be applicable to the
Librarian’s review of the CARP’s
decision.

Review of judicial decisions regarding
Tribunal actions reveals a consistent
theme: while the Tribunal was granted
a relatively wide *“zone of
reasonableness,” it was required to
articulate clearly the rationale for its
award of royalties to each claimant. See
National Ass'n of Broadcasters v.
Copyright Royalty Tribunal, 772 F.2d
922 (D.C. Cir. 1985), cert. denied. 475
U.S. 1035 (1986} (NABv. CRT);
Christian Broadcasting Network v.
Copyright Royality Tribunal, 720 F.2d
1295 (D.C. Cir. 1983) (Christian
Broadcasting v. CRT): National Cable
Television Ass'n v. Copyright Royalty
Tribunal. 689 F.2d 1077 (D.C. Cir. 1982)
(NCTA v. CRT): Recording Indus. Ass'n
of America v. Copyright Royalty
Tribunal. 662 F.2d 1 (D.C. Cir. 1981)
{RIAA v. CRT). As the D.C. Circuit
succinctly noted:

We wish to emphasize * * * that precisely
because of the technical and discretionary
nature of the Tribunal's work, we must
especially insist that it weigh all the relevant
considerations and that it set out its
conclusions in a form that permits us to
determine whether it has exercised its
responsibilities lawfully * * *.

Christian Broadcastingv. CRT. 720 F.2d
at 1319 (D.C. Cir. 1983), quoting NCTA
v. CRT, 689 F.2d at 1091 (D.C. Cir.
1982).

Because the Librarian is reviewing the
CARP decision under the same
“arbitrary” standard used by the courts
to review the Tribunal, he must be
presented by the CARP with a rational
analysis of its decision, setting forth
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specific findings of fact and conclusions
of law. This requirement of every CARP
report is confirmed by the legislative
history to the Reform Act which notes
that a “clear report setting forth the
panel's reasoning and findings will
greatly assist the Librarian of Congress.”
H.R. Rep. No. 103-286. at 13 (1993).
This goal cannot be reached by
“attempt(ing) to distinguish apparently
inconsistent awards with simple,
undifferentiated allusions to a 10,000
page record.” Christian Broadcasting v.
CRT, 720 F.2d at 1319

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner. the
Librarian should substitute his own
determination. 17 U.S.C. 802(f).

V. Review and Recommendation of the
Register of Copyrights

The law gives the Register the
responsibility to review the CARP report
and make recommendations to the
Librarian whether to adopt or reject the
Panel's determination. In doing so. she
reviews the Panel's report, the parties’
post-panel motions. and the record
evidence.

After carefully reviewing the Panel’s
report and the record in this proceeding,
the Register finds that the Panel's
adoption of the DCR negotiated license
fee as the starting point for making its
determination is arbitrary. This
conclusion compels the Register to set
aside the Panel’s final determination
and reevaluate the record evidence
before making a recommendation to the
Librarian.

Section 802(f) states that “(i}f the
Librarian rejects the determination of
the arbitration panel, the Librarian shall,
before the end of that 60-day period.
and after full examination of the record
created in the arbitration proceeding.
issue an order setting the royalty fee or
distribution of fees, as the case may be.”
During that 60-day period. the Register
reviewed the Panel’s report and made a
recommendation to the Librarian not to
accept the Panel’s report. for the reasons
cited herein. The Librarian accepted this
recommendation. and on January 27,
1998, issued an order stating that the
Panel's report was still under review.
See Order, Docket No. 96-5 CARP
DSTRA (January 27, 1998).

The full review of the Register and her
corresponding recommendations is
presented herein. Within the limited
scope of the Librarian’s review of this
proceeding. “'the Librarian will not
second guess a CARP's balance and
consideration of the evidence. unless its

_arbitrary or contrary to law. | ||

decision runs completely counter to the !
evidence presented to it.”” Rate
Adjustment for the Satellite Carrier
Compuisory License, 62 FR 55757 |
(1997), citing 61 FR 55663 (October 28.
1996) (Distribution of 1990, 1991 and
1992 Cable Royalties). Accordingly. the
Register accepts the Panel's weighing of
the evidence and will not question
findings and conclusions which proceed |
directly from the arbitrators’| \
consideration of factual evidence.

The Register also adopits the Panel’s
approach in setting reasonable rates and
terms for the digital performance license :
in sound recordings pursuant to 17
U.S.C. 114(f}{(2), but sets aside those
findings and conclusions thatare |

a. Methodology for Making Rate
Determination

Use of a Marketplace Standard in
Setting the Royalty Rate

The standard for setting the royalty
rate for the performance of asound =~
recording by a digital audio subscription
service is not fair market value, |, |
although CARPs and the Copyright |
Royalty Tribunal (CRT or Tribungl) ip
prior rate adjustment proceedings under
sections 115 and 11€ considered
comparable rates negotiated under
marketplace conditions when making
their determinations.

In light of this practice, the Panel |
followed the same approach established |
in prior rate adjustment proceedings .
conducted by the Tribunal and the .
CARPs in making its determination. .
Namely. the Panel considered the
parties’ presentations of different rates |
negotiated in comnparable marketplace
transactions and first determined = |
whether the proposed models mirrored
the potential market transactions which
would take place to set rates for the :
digital performance of sound recordings. .
Report 4 123. These benchmarks were
then evaluated in light of the statutory
objectives to determine a reasonable
royalty rate. Id. L

The Panel noted that RIAA and the
Services “seem 1o agree that the best ;
proxy for reasonable compensation is to |
look to marketplace rates.” Report §124.
The parties also agreed that the rates
should be based on gross revenues and
further agreed on the definition of
“gross revenues.” Report 4 125; RIAA
PF § 55: Services joint Reply to RIAA's
Proposed Findings of Fact and :
Conclusions of Law (Services’ RF) § 51.

While the Panel agreed with the |
parties on these two points, it noted that
the statute requires the Panel to adopt
reasonable rates and terms. and that
reasonable rates and terms arenot |

synonymous with marketplace rates.

. Report q 124. Unlike a marketpiace rate

which represents the negotiatedipride a |
willing buyer will pay a willing seller.
see Rate Adjustment for the Satellite
Carrier Compulsory License, 62 FR
55742 (1997) (applying a fair market
standard. as set forthat 17 US.C. & |
119(c)(3)(D). in setting royalty rates for !
the retransmission of broadcast signals |
byisatellitei carriers), reasonable rates are

. determined basedon policy. :
. considerations. See RIAA v.CRT, 662 |

F.2d 1.6 Congress granted the record:
compaiies a lirnited performance right
in sound recordings in order to “'provide

i {them] with the ability to control the

distribution of their product by digital
transmiissions,” but it did so with the
understanding that the emergence of
new technologies would not be
hampered. S. Rep. No. 104-128. at 15

. (1995). Consequently, Congress | | |

specified that the terms were to be
reasonable and calculated to achieve the
following four specific policy objectives:

1. To makimize the availability of
creative works fo the public;

f;. To afford the copyright owner a fair
return for his creative work and the |
copyright user a fair income under ,
existing economic conditions;

3. To reflect the relative roles of the |
copyright owner and the copyright user |
in the product made available to the
puplic with respect to relative creative .
contribution, technological, | | |
contribution. capital investrnent, cost,
risk. and contribution to the opening of .
new markets for creative expression and,
media for their communication:and;

4. Tg minimize any disruptive impact
on the structure of the industries

| involved and on generally prevailing

industyy practices. 17 U.S.C. 114()(2)
and 801(b){1).

RIAA takes exception to this | : :
interpretation and argues that the Papel .,
failed to follow CRT precedent that
“interpreted the Section 801(b)(1)
factors as requiring it to establisha | |
market rate.” Petition at 33. In support

. of its position, RIAA relies upon the
: 1982 CRT rate adjustment proceeding to:

determine reasonable rates and terms for
the statutory noncommercial | | |
broadcasting license. 17 U.S.C. 118, i
where the CRT stated: , .+
The Tribunal has consistently held that the'
Copyright Act does not contemplate the '
Tribunal establishing rates below the |

~jn reviewing how the Tribunal analyzed the
statutory criteia. the court noted that “other | |
statutory criteria invite the Tribunal to exercise 2
legisiative discretion in determining copyright ‘
policy in order to achieve an equitable division of

" rusic industry profits between the copyright -

owners and users.”:Id. at 8. :

JA-0064




v S e

25400 Federal Register/Vol. 63. No. 89/Friday, May 8, 1998/Rules and Regulations

reasonable market value of the copyrighted
works subject to a compulsory license.

1982 Adjustment of Royalty Schedule
for Use of Certain Copyrighted Works in
Connection with Noncommercial
Broadcasting: Terms and Rates of
Royalty Payments, 47 FR 57924
(December 29. 1982). RIAA further
contends that the Panel not only ignored
the CRT precedent requiring it to set
marketplace rates. but improperly
shifted the emphasis to ensure the
financial viability of the copyright users.
Petition at 33.

In response. the Services contend that
the Panel’s analysis comports with CRT
precedent on both points, noting that
the CRT did consider evidence on how
a proposed rate would affect the user
industry in its proceedings to set rates
under sections 111 and 116. Reply to
Petition at 26. For example. in the 1980
rate adjustment proceeding to set the
royalty rate for jukeboxes, the CRT
considered the evidence and found
“only that marginal jukebox owners
would be threatened by the new rate.”
Id. In fact. the Tribunal stated that it
was “‘satisfied that adequate attention
(had) been given to the small operator.

*= * * (and adopted) an amendment to
the proposed fee schedule that was
proposed for the benefit of such (small)
operators.” 1980 Adjustment of the
Royalty Rate for Coin-Operated
Phonorecord Players, 46 FR 888 (1981).

The Register finds that the Panel
correctly analyzed how to determine 2
reasonable rate under section 114.
Section 801 (b)(1) states that one
function of a CARP is to determine
reasonable rates “‘as provided in
sections 114, 115, and 116, and to make
determinations as to reasonable terms
and rates of royaity payments as
provided in section 118.” The provision
further states that the CARP must
determine the rates under sections 114,
115, and 116 to achieve the four
statutory objectives. The law does not
state that these objectives are applicable
in a rate adjustment proceeding to
determine rates under sections 111 or
118. Therefore, RIAA's reliance on CRT
precedents for setting rates under
section 118 is without merit.
Furthermore, the Panel's analysis is
consistent with the prior CRT
determinations establishing rates for the
section 115 and 116 licenses.

In the 1980 jukebox rate adjustment
proceeding, the CRT set the rate "[ojn
the basis of the marketplace analogies
presented during the proceeding, taking
the record as a whole. and with regard
for the statutory criteria. * * * That rate
takes account both of what is paid for
music elsewhere under similar

circumstances and. since it is a flat rate,
of the Tribunal's concern for the
smaller. less profitable operators.” 46
FR 889 (1981). To recognize that this
rate was not a negotiated marketplace
value, one need only read
Commissioner James’s dissent
admonishing the majority for setting a
rate on “‘an ability to pay theory.” He
characterized the majority’s actions as
follows:

In essence, the majority reached a
conclusion on the premise that a true market
value would result in too large an increase
in fees. The majority was set on course by
what they deemed were the guiding
standards of the statute which referred to
minimizing the disruptive impact on the
econornic structure of the industries
involved. It was the majority view and
opinion that a large increase in fees would
be oppressive to the industry and would
“impact on small operators.”™

Id. at 891 (footnote omitted).

The Court of Appeals upheld the
Tribunal’s approach in its 1980 jukebox
rate adjustment proceeding, stating that:

In its decision, the Tribunal acknowiedged
that the rate which it approved could not be
directly linked to marketplzce parallels. but
it found that such parallels served as
appropriate points of reference to be weighed
together with the entire record and the
statutory criteria. Although we agree with
ASCAP that the analogous marketplace
evidence is significant. we do not believe that
the Tribunal was bound by that evidence to
select a fee rate within the $70-$140 “zone™
which, according to ASCAP, governs this
case. The Tribunal carefully weighed the
evidence derived from the marketplace
analogies and other evidence specifically in
light of the four statutory criteria of section
801(b) and arrived at a royalty rate for coin-
operated phonorecord players of $50 per
machine.

Amusement and Music Operators Ass'n
v. Copyright Royaity Tribunal, 676 F.2d
1144, 1157 (7th Cir. 1982). cert. denied.
459 U.S. 907 (1982) (AMOA v. CR1).
The D.C. Court of Appeals engaged in a
similar analysis when it considered the
Tribunal's determination to raise the
royalty rate for making and distributing
phonorecords of copyrighted musical
works from 2 cents to 4 cents. In that
case. the copyright owners argued that
Congress intended the Tribunal to set a
high royalty rate under a bargaining
room theory. which would create a rate
ceiling for stimulating future
negotiations outside the license. The
D.C. Circuit found that while Congress
had considered this possibility, it chose
not to codify this approach, but rather
to express its will through specific
statutory criteria and allow the Tribunal
to interpret and apply these objectives
to the record evidence in a rate
adjustment proceeding. RIAA v. CRT,

662 F.2d at 8-9. Furthermore, the Court
ascertained that Congress did not rank
the criteria in order of importance so
that the Tribunal. and subsequently. the
CARP, could:

To the extent that the statutory objectives
determine a range of reasonable royalty rates
that would serve all these objectives
adequately but to differing degrees, * * *
choose among those rates, and courts are
without authority to set aside the particular
rate chosen by the Tribunal if it lies within
a “zone of reasonableness.”

Id. at 9. See also Perrnian Basin Area
Rate Cases. 380 U.S. 747. 767 (1968):
Federal Power Commission v. Natural
Gas Pipeline Co.. 315 U.S. 575, 585-586
(1942); Hercules, Inc. v. Environmental
Protection Agency. 598 F.2d 91. 107
D.C. Cir. 1978).

b. Benchmarks

The Panel's Disposition of the Proposed
Benchmarks

The Register has reviewed the
analysis of the Panel and its disposition
of the three benchmarks and finds that
the Panel’s primary reliance on and
manipulation of the DCR negotiated
license fee was arbitrary. The Register
also finds that the record evidence does
not support the Panel’s calculation of a
specific range of fees for the public
performance of the musical
compositions. These flaws compel the
Register to reexamine the record
evidence and propose a rate based on
her analysis while providing deference.
where appropriate, to the findings of the
Panel.

The Register. however. did not
evaluate further the record evidence
concerning either the cable television
network fee or the proposed minimum
fee in her deliberations to determine the
appropriate rate because no party to the
proceeding challenged either of these
findings or continued to rely upon these
matters in presenting its arguments to
the Librarian.” Therefore. the Register
forgoes a review of the Panel’s analysis
in these areas. This does not mean,
however, that the Register and the
Librarian will always forego an
independent review of a Panel’s actions.
See, e.g. Distribution of the 1992, 1993,
and 1994 Musical Works Funds, 62 FR
6558 {(February 12. 1997)

7RIAA strongly disagrees with the CARP's
conclusion that the Services shouid devote a
smaller percentage of their revenues to license fees
than do other cable networks. While the range of
percentages is large. there are no cable networks
that consistently spend as little as 5 percent.
Nevertheless, RIAA has not challenged the CARP's
decision to rejact the cable nerwork analogy.”
Petition at 52 n.9 (citations omitted). Furthermore,
RIAA did not raise any chatlenge to the Panel’s
decision not to grant a minimum fee.
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{recommending an upward adjustment
to one party's award, although no party
made a request for the adjustment): Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 55742
(1997) (recommending the adoption of a
zero rate for local retransmission of
network signals to unserved
households).

The Panel’s Adoption of the DCR
Negotiated License Fee and its
Subsequent Manipulations of This Rate
to Establish a Range of Potential Royalty
Rates was Arbitrary 8

The Panel found that the digital

performance license negotiated as part

" of a larger partnership agreement
between DCR and its two record
company partners. Warner Music and
Sony Music, was a useful benchmark for
determining the section 114 royalty fee
because it provided a "useful
precedent,” although there were
problems with using the rate for this
license fee since only 60% of the
industry engaged in the negotiations
setting the rate.? Report 49 166, 200. To
address this problem the panel adjusted
the figure upward to reach a base rate
figure arguably applicable to 100% of
the recording industry market. Id. The
Panel then doubled this number to
account for the statutory provision
which requires an equal distribution of
the royalties collected pursuant to the
compulsory license between the record
companies and the recording artists. Id.;
aiso 17 U.S.C. 114(g). While recognizing
that a pure doubling of the base rate was
inappropriate, the Panel determined
that these manipulations of a “freely
negotiated rate’ set a reasonable range
of rates for further consideration in light
of the statutory criteria. Id.

RIAA opposes the use of the
negotiated license fee as a benchmark
for setting the compulsory license fee
for the following reasons: (1) It was
merely one provision in a complex
transaction involving eleven interrelated
agreements, RIAA PF { 92; Petition at
22: Wildman ! W.R.T. at 12-15;
Transcript (Tr.) 2213-14 (Wildman); (2)
the record companies interested in

* Negotiated license fees and certain business
information. which the Register has considered
throughout her revxew are not bemg published in
the Register’s review b 1is
sub_vect 10 a protective order. See Order Doclcet No.
96-5 CARP DSTRA (September 18, 19496).

°Sony Music and Warner Music signed a
partnership agreement with DCR in January 1993,
A third record company. EMI, joined the
pantnership in April 1954, under substantially the
same terms. Report § 164.

A jate Profi of C

ions Studi

investing in the digital audio servicel |
would share the cost of a higher rate,
thereby creating a strong incentive to
create 2 low rate: (3) the license fee was |
not for the right to perform sound
recordings publicly, but for the
acknowledgement that a right should
exist, RIAA PF 4§ 84; Tr. 2102 (Vidichy): 1!
(4) the record companies never viewed
the established rate as precedential. .
citing the license provision that the rate '
will be superseded if Con |
establishes a perforrnance right iJm sound
recordings. DCR Exs. 7. 8 & 15at'49;’
Vidich W.R.T. at 7; Tr. 2106--2107
(Vidich): Del Beccaro 2 W.D.T. at 9, and
the most favored nations clause. DCR |

‘Exs. 7.8 & 15 at §6: (5) the record

companies did not enjoy the degree of

. leverage in setting the rate thatthe

Services imply in their proposedi | |
findings: (6) the fee did not represent an
industry-wide agreement on the vaiue of
the performance right; instead. only
three record companies, “‘collectively
responsible for only about 35% of the
sound recordings performed by DCR.”
negotiated the rates, RIAA's Reply to.
Proposed Findings and Conclusions of
Law (RIAA RPF) 1 38: Tr. 1014 =
(McCarthy): 13 and (7) the DCR digital
performance license differed in
significant ways from the statutory |
license. For example, the DCR license
requires the company to pay royalties
on its revenues from international | |
sources which are not recoverable under .
the DPRSRA. RIAA PF 9.83: Tr. 965 (Del
Beccaro): Tr. 1014 (McCarthy): Tr. 2137
(Vidich). and it did not contemplate a
distribution of a portion of the royalties
to recording artists as required under; |
the new law, RIAA PF §82.

In response. the Services assert that
the Panel “did not rely on the DCR
license rate in isolation,” andl argue that
its determination was informed by
testimony from the parties who = .
participated in the negotiations. Reply
to Petition at 20. More specifically, the
Services argue that the inclusion pf the
performance license within a larger. |
complex commercial agreement rhakes
it more meaningful. because DCR did.
not purchase a license for the public .
perlormance' of sound recordings.
Rather. in exchange for a partnership
agreement. DCR acknowledged that the
right should exist for a particularrate.
The Services neglect. however, to
discuss why this observationiis | |

———————— | | | |
"1 Senior Vice-President of Strategic Planningand |
Business Development at Warner Music Group and
a member of the Board of Directors of Digital Cable
Radio Associates.
12 President and Chief Executive Officer of Digital

at Northwestern University and Director of
Northwestern's program in Telecommunications
Studies. Management. and Policy.

Cable Radio Associates.
' Senior Vice-President and Chief Financial | |
Officer of Digital Cable Radio Associates.

(4

© this benchrnark and its subsequent |

. instance, the benchmark offered by the
. Services cannot represent a license for
. aright to perform sound recordings,

important in their initial findings.
Services RF 9 75-77. Later. the Services:

. argue that the Panel’s decision to use !

the DCR license fee as an appropriate
benchmark rested on a weighing of the
evidence and invoke the Panel's

. discretion to evaluate the testimony'and'

fashion its decision accordingly. Reply
to Petition at 20-21. The Services, -

. however, fail to address RIAA's!

additional concerns about the
negotiated license, except to note that
the partner record companies never !

" operated a joint advertising venture nor

took advantage of the provisions which

gave them some measure of ‘control over!

p . Services RF §§80-81.
e the Register agrees with the!

Services that the Panel carefully @ @

considered the rationale forandithe |

ciricunistances surrounding the

negotiations setting the DCR license

rate, she finds the Fanel's adoption of

adjustrnents arbitrary. In the first | \

because no such legal right existed at

. the dme of the negotiations.
 Woodbury

14WDT. at 12:RIAAPF]

84; Tr. 2102 (Vidich). DCR allowed that

in fact, it did not negotiate for a !
perforrpanc,e license in sound ‘
recordings; and instead. characterized |

the transaction as selling “to its record ‘
company partners the recognitionthey 1 1 |
sought ‘that the nght existedfora @ ' '
pamcular rate.”” Services PF § 102. To - ‘

; underscore this distinction, DCR
. insisted on a clause which stated that

the Unijted States law did not require
DCR to pay a fee or royalty for the

. public performance of any sound
recording, even though DCR agreed. as

part of a complex commercial

- transaction, to pay its partner record.

. companies what it calls.a public
performance license fee. Services PF

. 99.111, 136. An article in the préss |

announcmg the deal echoed this ‘ ‘
distinction. It noted that notonly did |
the transaction allow DCR use of the! |

. record companies’ repertoire, it also
. required DCR to support a performarice
right in sound recordings. DCR Ex. 27

(Paul Verna. Time Warner Breaks New @ | i
Cable Ground: Enters Cable Radio | | [

' Venture With Sony. Billboard., Feb 6
. 1996. at 1). :

Consequently, the Register rejects 1the
Panel'’s premise that the rate set for a
nonexistent right would represent

' accurately the value of the performance

nglnt once it came into existence.
especially where the parties

4 A vice-president at the economic consulting
firm of Charles River Associates. Inc.
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acknowledge that the agreement
encompassed more than the purported
value of the coveted right. namely the
recognition from the audio service that
a performance right in sound recordings
should exist. RIAA PF 99 94-95: Tr.
2209-12 (Wildman): Wildman W.R.T. at
9-12. Arguably. that recognition was
more valuable consideration to the
record companies than the license fee
itself.

The conclusion that the DCR license
fee may serve as the benchmark for
setting the section 114 rates is
undermined further by the very nature
of the partnership agreement. All parties
agree that the agreement concerning the
performance right was merely one of
eleven interdependent co-equal
agreements which together constituted
the partnership agreement between DCR
and the record companies. Such strong
ties between provisions in a negotiated
document raise the question of how
much give-and-take occurred in
negotiating the final terms. Courts
recognize that complex transactions
encourage tradeoffs among the various
provisions and lead to results that most
likely differ from those that would
result from a separately negotiated
transaction.!$ While DCR freely entered
into the partnership agreement, the
record contains no evidence that it
would have freely entered into a
separate performance license for sound
recordings. To the contrary, the
Service's own witness admits that it is
unlikely that a stand-alone performance
license would have been negotiated.
Woodbury W.D.T. at 15. Accordingly.
the Register concludes that it was
arbitrary for the Panel to rely on a single
provision extracted from a complex
agreement where the evidence
demonstrates that the provision would
not exist but for the entire agreement.
Under similar circumstances, the
Southern District Court of New York
found that “plucking one term out of the
contract is likely to yield a fairly
arbitrary result.” American Society of
Composers Authors and Publishers v.
Showtime/The Movie Channel, Inc.

1sFor example, in resolving a dispute by

(ASCAP), published at 912 F.2d 572,
580 (S.D.N.Y. December 20. 1989} (No.
13-95 (WCC)) (rejecting proposal to rely
upon provisions in guild agreement
cdncerning payment of revenues where
such provisions were part of a set of
terms governing compensation, benefits,
and working conditions). 1¢

Another problem with adopting the
DCR license fee is that it is not an
industry-wide agreement. but rather the
product of negotiations among only
three record companies, which together
account for approximately 35% of the
sound recordings performed by DCR.
RIAA PF q82: RIAA RPF § 39. The
arbitrators understood the limited
nature of the negotiations and made an
adjustment to the license fee based on
the mistaken assumption that the DCR
license fee represented the vaiue of the
sound recordings owned by the three
record companies party to the
agreement, which purportedly
represented 606 of the record industry.
Report 99 166. 200. This assumption
arose from a statement made by the
Services in the summary statement
contained in the Services’ joint reply to
RIAA’s proposed findings.!” The
statement, however, has no support in
the record. See Petition at 21 n.3: Reply
to Petition at 21-22. Consequently, the
Panel's upward adjustment of the base
figure on the merits of this assertion was
arbitrary.

This is not to say that the fact that the
DCR license fee was negotiated with
companies owning rights to only 35% of
the relevant works renders that license
fee irrelevant. It is. however, a further
deficiency which in combination with
the other deficiencies discussed herein.
renders the Panel’s reliance on the DCR
license fee as its exclusive benchmark
inappropriate.

Furthermore, the Panel’s decision to
rely on the DCR license fee deviates
from CRT precedent where that agency
refused to adopt, as an industry-wide
rate, a set of rates negotiated by only
certain of the affected parties as part of
a general understanding involving
issues in addition to the rate of
compensation. Use of Certain

ASCAP and Showtime/The Movie Channel. Inc.
over the fee for a “blanket” license, the Southemn
District Court of New York stated that:

it is fair to assume that in any negotiztion that
encompasses as many disparate issues as do the
guild agreements. the negotiators will agree 1o
tredeoffs. among the various negotiated items. ...
The process of negotiation is thus likely to yield a
complex pattern of results. most of which would
have been different if the individual issue had been
negotiated entirely sep ly from the others.
Accordingly. plucking one term out of the contract
is likely 10 yield a fairly arbitrary result.

ASCAPv. Showtime/The Movie Channel. Inc.,
published at 912 F.2d 572. 520 (S.D.N.Y. Dec. 20.
1989) (Civ. No. 13-95 (WCC) (footnote omitted).

¢ This is not to say that in any case in which a

CARP relizd on a license fee that was part of a larger
ining a ber of provisions
d to the li fee. such reli would

necessarily be arbitrary. But in light of the other
deficiencies in the CARP's reliance on the DCR
license. discussed herein, and especially in light of
the fact that the license fee was for the exercise of
a i right. the Register is lled to

conclude that in this case. the CARP's reliance on
the DCR 1i fee as its exclusive benchmark was
arbitrary.

17°DCR entered into a performance license with
three record companies that represent .
approximately 60% of all recorded music sold in
the United States.” Services RF at 2.

Copyrighted Works in Connection with
Noncommercial Broadcasting. 43 FR
25068 (June 8. 1978). While no Panel
need slavishly adhere to the past
practices of the CRT. it must articulate
a reasoned explanation for its deviation
from past precedent. Distribution of
1990, 1991, and 1992 Cable Royalties.
61 FR 55653. 55659 (October 28. 1996).
Otherwise, its actions may be construed
as arbitrary or contrary to law.!3

The Register also finds that even if the
60% figure had record support. it would
be arbitrary to adjust a negotiated
license fee that purports to represent the
market value of the digital performance
right in sound recordings. Under the
license agreement, DCR agreed to pay a
percentage of its gross revenues for the
right to perform sound recordings
digitally, but only a portion of these fees
were paid to each of DCR's three record
company partners, allocated on the
basis of the DCR playlist.?® Tr. 2123-24
(Vidich); Services PF q 111. Therefore.
the license fee——to the extent that it was
a license fee—already accounted for all
copyright fees owed to the record
industry, and it was inappropriate for
the Panel to make any further
adjustment. The Services seem to realize
the Panel'’s error in this respect and note
that the Panel was under no obligation
to make an upward adjustment, since
the license fee reflected the value of the
sound recording and not the sum of the
percentage amount each partner record
company negotiated for use of its works.
Reply to Petition at 22.

Furthermore, the Register finds that
the Panel's conclusion that the DCR
license fee “'provides a useful precedent
for setting a royalty rate in this
proceeding” was arbitrary. Report §200.
The only support for this finding was
Woodbury's testimony that the trade
article announcing the deal between
DCR and its new record company
partners. Sony and Warner. illustrated
its precedential value. at least for the
record companies. Woodbury W.D.T. at

1* Section 802(c). of the Copyright Act. directs the
CARP to “2ct on the basis of a fully documnented
written record, prior decisions of the Copyright
Royalty Tribunal. prior copyright arbitration panel
determingations. and rulings by the Librarian of
Congress under section 801(c).”

19For example. if the DCR license fee had been
59 of gross receipts (equaling $100.000) and 40%
of the sound recordings on DCR’s playlist were
owned by DCR'’s record company partners. then
DCR would pay 40% of the license fees {$40.000)
on a prorata basis to these partners. The remaining
60% ($60.000) represents the value of the digital
performance of works owned by non-partnership
record companies performed during the relevant
time period—a sum that DCR would not zctually
pay under the terms of its license 2greement.

The 595 license fee value does not represent the
ectual vajue of the negotiated fee because this
information is subject to a protective order. Seen.8
supra.

JA-0067




Federal Register/Vol. 63, No. 89/Friday. May, 8,;1998/Rules and Regulations

25403

16. Mr. Woodbury's statements on the
precedential value of the agreement,
however, are full of qualifications, and
he readily acknowledged that “a
successful negotiation may have
required that Warner and Sony
compensate Music Choice for including
the performance rights payments as part
of the partnership agreement. The effect
of this compensation may have
restrained Warner and Sony in their
choice of a higher fee level.” Id.

In addition. the partnership
agreement itself fails to support the
Panel's finding. It includes material
redacted subject to the protective order.
DCRExs.7,8& 15at§6.anda
provision that the rate will be
superseded if Congress establishes a
performance right in sound recordings.
DCR Exs. 7. 8. & 15 at § 8. Vidich W.R.T.
at 7: Tr. 2106-2107 (Vidich): Del
Beccaro W.D.T. at 9. Because the
partnership agreement included
language that undermined any
precedential value of the digital
performance license included therein,
the Register finds that the Panel’s
reliance on the DCR license fee as
precedent was an arbitrary action. See
Motor Vehicle Mfrs. Ass'nv. State Farm
Mutual Auto. Insurance Co., 463 U.S. 28
(1983) (agency action is arbitrary where
the agency offers an explanation for its
decision that runs counter to the record
evidence).

In setting a range of possible rates for
the section 114 license, the Panel made
further adjustments to the base figure to
account for the payments to the
recording artists. Under the DPRSRA,
recording artists are entitled to half of
the royalties collected under the
compulsory license. 17 U.S.C. 114(g).
RIAA argues that the DCR license fee
must be adjusted to account for this
provision in the law that entitles
recording artists to a share of the
royaities, because the record companies
were under no obligation to share the
royalties. RIAA RPF 9 40; Petition at 28.
RIAA also argued for additional upward
adjustments of the benchmark to
compensate the record companies for
certain differences between the DCR
license and the compuisory license,
including compensation for loss of
royalties generated from foreign and
commercial subscribers. and loss of
revenue due to a shift in how the
Services offer their product to
subscribers.

RIAA anchors its arguments for these
requested adjustments on the
presumption that the responsibility of
the Panel was “'to determine the royalty
[rate] that would be produced through
free market negotiations, absent the
compulsory license.” RIAA RPF §41.

This presumption. however,
misrepresents the Panel's duty. which is -
to establish reasonable rates and terms.
See discussion supra concerhing the use '
of a marketplace standard in setting the
royaity rate. While RIAA may have a
reasonable expectation that a Panel |
would rnake appropriate adjustments o
a marketplace benchmark that the Pane]
adopts for further consideration in light
of the statutory objectives, and that is
not to say that the requested! | |
adjustments are appropriate, there is no
justification for making the adjustments
where the benchmark value does not.
fulfill that function. Therefore. having
found that the DCR license fee does not
represent the marketplace value of
sound recordings. the Register need not
consider further arguments on adjusting
the rate. oo
For the reasons cited above, the | |
Register finds that the Panel was
arbitrary in relying on the DCR license
fee for the purpose of establishing an
accurate evaluation of the marketplace
value for the performance right. .

The Panel's Determination of a Specific
Range of Fees for the Public |
Performance of the Musical . = |
Cornpositions Was Arbitrary, .
The Services pay separate license fees |
to Broadcast Music, Inc. (BMI). the
American Sociery of Composers., |
Authors, and Publishers {ASCAP), and
SESAC. Inc. for the public performance
of the underlying musical works iin the
sound recordings. The Services
introduced evidence on what they pay
the performing rights organizations for
the public performance of the musical
works to illustrate the industry practice
that “licensing rates ordinarily paid in
the recording and music industries for
the use of copyrighted works are far less -
than 41.5%. and generally are within
the low single digit range for use'of !
copyrighted music and sound | |
recordings.” Rosenthal 20 W.R.T.:at 3.
Tr. 1646, 1669-70, 1674 (Massarsky) 2!
Using the license fees DMX and
DCR 2 pay for the right to perform |
e ——s | | |
0 An attorney with the law firm of Berliner. !
Corcoran & Rowe. L.L.P.. in Washington, D.C.. who |
reprasents recording artists, writers, production
ies. record ¢ ies. and multimedia

{

companies. : ; ' '

21 An economic consultant with the firm of Barry !
M. Massarsky Consulting. Inc. i | | |

22 The Services pay an interim rate set in 1989 to
ASCARP for the performance of the musical works
in its repertoire. Tr. 1029 (McCarthy): Tr. 1656,
(Massarsky). DCR also pays an interiim raté to BMIL
These rate disputes are currently the subject of
adjudication before the “rate court” in the Southern |
District of New York. Services RF 9% 52-53; 100-
105. Pending the outcome of the rate cases. DCR has,
agread to pay BMI the same coritractisal rate that
DMX pays for the musical works performance
1i Tr. 1653 (M ky).

¢

musical compositions in the BMI and
SESAC repertories and the anticipated !
payments that ASCAP will receive upon
resolution of a rate dispute between

© itself and the Services, and not the | |

interim rates that the Services currently
pay ASCAP, which are usually lower
than the final determination of the rate |
coiurt. the Panel set an upper limiton
the value of the performance right for |
the musical compositions. Report | |
1% 167(B)~(G). in making this
determination, the Panel accepted -
Massarsky's testimony that ASCAP :
license fees are “generally greater than.
but at least no less than, BMI license |
fees,” and made its calculations. &
accordingly. Report 4 167(E): see alsp
RIAA PF €% 105-108.23 In additionto !
setting an upper limit on the amount the

. Services would pay for these

performance licenses, the Panell | |

' announced a lower limit for this
. benchmark but provided no discussion

on how it arrived at this figure. | \ \
RIAA accepts the Panel's [

. determination for an upper limit

valuation for the performance right in
musical works, but challenges the | |
Panel’s determination of the lower limit
of this value. Petition at 16-20. RIAA
contends that because the Panel had
actual figures upon which to base its

. calculation, it was arbitrary'to seta

lower limit. Id.at 17. |

From an exarnination of the record.
the Register cannot determine how the
Panel derived the lower limit figure, but
she has identified at least one way that

; the Panel could have settled upon the
i lower figure. It ientails the use of the

interim rates which the Services pay
ASCAP currently, instead of relying on
a figure equal to or greater than the rate |
paid 1o BMI. Tr. 1669 (Massarsky). Tr.
1028-1029 (McCarthy). Use of such an

; approach, however, is expressly

23 CRT and judicial precedent supports the
Panel’'s premise that ASCAP usually receives
slightly higher royalty fees for the public
performance of its works than'does BML'In
American Society of Composers, Authors, and I
Publishers v. Showtime/The Movie Chanpel, 912 |
F.2d 563 (2nd Cir. 1990, the court affirmed the rate
court decision that a “blanket™ license rate for use

' of ASCAP works should be set slightly higher than |

thel rate the cable network pays for a BMI licenise. -

| This resylt reflected the agreed upon 55-45 ratio
. that ASCAP and BMI adopted in dividing their

share of the rciyalties for compulsory licenses paid
by table'system operators for retransmissions of |
broadcast sigrials. See also 1978 Cable Royalty
Distribution Determination, 45 FR 63026 (Sept. 23.°
1980) (CRT determined that of the 4.5% royalty |

. share awarded to the music claimants’ group in the|

1978 cabile distribution proceeding. ASCAP would !
receive 54%. BMI. 439, and SESAC. 3% of the
royalties.): 1987 Cable Royalty Distribution
Proceeding. 55 FR 11988 (March 30, 1990) (CRT
2gain adjusted the distribution percentages for cable

" royalties so that ASCAP received a 58% shareof the
_ disputed royaities and BMI received the remaining |

42%% share).
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disavowed by two of the Services’ own
expert witnesses who agree that it is
inappropriate to rely on interim rates to
determine competitive market rates.
Woodbury W.R.T. at 19 n.70: Tr. 2710~
2711 {Woodbury): Tr. 1029 (McCarthy).
The Register concurs with these
witnesses's assertions, and therefore
rejects any figure which uses an interim
rate in calculating a value when specific
evidence exists in the record
discounting this methodology and
nothing supports its use.

Nor could the Panel consider just the
individual license fees which the
Services pay to a single performing
rights organization in setting the lower
limit, having rejected a similar argument
when the Services initially proposed
making this comparison. Report ] 168.
A single license fee covers onlythose
musical works under the control of the
individual performing rights
organization granting the license.
Therefore, a Service must obtain a
“blanket " license from every performing
rights organization in order to have the
freedom to play virtually any musical
composition without infringing its
copyright. Hence, the total value
attached to the performance of the
underlying musical works would be the
sum of the license fees paid to each of
the performing rights organizations. just
as the value of the digital performance
right in sound recordings would be the
fees paid to all record companies. See
Report q 168.

he Register perceives no rational
connection between the Panel’s factual
conciusions and its decision to set a
lower limit for this benchmark. Where
the record provides clear evidence of
what the Services actually pay for the
performance licenses, and the witnesses
agree that the interim rates which are
currently being paid represent de
minimis value for these licenses, the
Panel need not lock beyond this
information to determine the value of
the benchmark. For the reasons
discussed above, the Register does not
consider the Panel’s lower limit on the
performance license fees for musical
compositions when proposing a royalty
rate for the section 114 license.

Use of Benchmarks Approximating
Marketplace Value in Setting the
Section 114 Rate

A benchmark is a marketplace point
of reference. and as such, it need not be
perfect in order to be considered in a
rate setting proceeding. In the 1980 rate
adjustment proceeding for coin-operated
phonorecord players, the Tribunal
considered different marketpiace
models and found that each analogy had
distinguishing characteristics. but

nevertheless considered them in
conjunction with the record evidence
and the statutory objectives. 1980
Adjustment of the Royalty Rate for Coin-
Operated Phonorecord Players, 46 FR
884, 888 (1981) (*While acknowledging
that our rate cannot be directly linked
to marketplace parailels, we find that
they serve as an appropriate benchmark
to be weighed together with the entire
record and the statutory criteria”). The
U.S. Court of Appeals for the Seventh
Circuit approved the Tribunal's
approach, stating that:

We think that the Tribunal could properly
take cognizance of the marketplace analogies
while appraising them to reflect the
differences in both the respective markets
(e.g.. with respect to volume and industry
structure) and the reguiatory environment. It
is quite appropriate and normal in this
administrative rate determination process to
find distinguishing features among various
analogous situations affecting the weight and
appropriate thrust of evidence rather than its
admissibility. No authority cited by AMOA
would require the Tribunal to reject the
ASCAP/SESAC analogies. Comparable rate
analogies have been repeatedly endorsed as
appropriate ratemaking devices.

AMOAv. CRT, 676 F.2d at 1157. See
also San Antoniov. United States, 631
F.2d 831, 836-37 (D.C. Cir. 1980).
clarified, 655 F.2d 1341 (D.C. Cir. 1981);
Burlington Northern, Inc. v. United
States, 555 F.2d 637, 64143 {8th Cir.
1977).

When setting the rates for the
statutory performance license in sound
recordings. the benchmarks are merely
the starting point for establishing an
appropriate rate. The deciding body
uses the appropriate marketpiace
analogies,?¢ in conjunction with record
evidence, and with regard for the
statutory criteria, to set a reasonable
rate.

In this proceeding, the Register finds
that both the negotiated DCR license fee
and the marketpiace license fee for the
performance of the musical works are
useful at least in circumscribing the
possible range of values under
consideration for the statutory
performance license in sound
recordings. While the DCR license fee
purports to represent a negotiated value
for a right to which, by law, the record

24 A Panel is free to rejecta proposed benchmark
that does not reflect ly the
and dynarmics of the industries subject to tbe
pmposed rate. See e.g.. Use of Certain Copynghted
Works in C ion with N

Broadcasting. 43 FR 25068-69 (1978) (CRT found
voluntary license between BMI. Inc. and the public
brocd Public Brozdeasting System and
National Public Radio. of no assistance in setting
rate for use of ASCAP repertoire): Adjustment of the
Royalty Rate for Cable Systerns: Federal
Communications Commission’s Deregulation of the
Cable Industry. 47 FR 52146 (November 12. 1882}

companies were not entitled {in
addition to the recognition that the right
should exist), the Register acknowledges
that the value of the DCR license
provides minimal information as to the
value of the performance right
ultimately granted in the DPRSRA.
although it does provide some guidance
for assessing the proposed rate. See
Adjustment of Royalty Payable Under
Compulsory License for Making and
Distributing Phonorecords: Rates and
Adjustment of Rates (115 Rate
Adjustment Proceeding). 46 FR 10466.
10483 (Feb. 3. 1981} (“We find that the
foreign experience is relevant—because
it provides one measure of whether
copyright owners in the United States
are being afforded a fair return”).

On the other hand. the second
reference point—-the negotiated license
fees for the performance of music
embodied in the sound recordings—
offers specific information on what the
Services actually pay for the already-
established performance right of one
component of the sound recording. The
Panel recognized this reference point’s
usefulness and used it to further support
its choice of a royalty rate. Report § 201.
The question, however, is whether this
reference point is determinative of the
marketplace value of the performance
right in sound recordings; and. as the
Panel determined. the answer is no.
Report 99 169. 201.

Initially, neither the Services nor
RIAA placed much weight on this
marketplace reference point, although
RIAA has consistently argued that the
value of the performance right in sound
recordings is greater than the value of
the performance right in the underlying
musical works. RIAA RPF q 16, Petition
at 10-16. On the one hand. the Services
argue that the musical composition is
the key to a successful recording,
Services RF § 10-12, citing Tr. 1664
(Massarsky), and on the other hand.
RIAA contends that a song lacks feeling
until the recording artist breathes life
into the song. Morris2s W.D.T. at 1-2:
Petition at 12-13. Because neither side
presented conclusive evidence on this
point, the Panel observed only that both
groups are “'parents of the music.”

rt § 169.

1AA faults the Panel-for its lack of
discussion on the question of whose
rights in the phonorecord are more
valuable. Petition at 10-16. While the
Register agrees that the Panel did not
make specific citations to record
evidence, its finding that “[t]here was
insufficient and conflicting evidence to
make a determination that the

2 A country rmusic artist who has recorded 14
ding five ber one songs.
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performers and record companies
deserve a larger percentage from the
Services than granted to the music
works," was supported by the record
evidence. Report § 169.

To make its point, RIAA presented an
analysis of revenues from record sales in
support of its argument that the
marketplace values the contributions of
the record companies and the
performing artists more than it values
the contributions of the copyright
owners in the musical compositions.
RIAA's PF 99 112-120: Petition at 10~
16. This evidence showed that copyright
owners of the musical composition
receive between 5-20% of the wholesale
price for the sound recordings based on
sales of CDs and cassette tapes--
approximately 5% from the average
wholesale price for an average CD and
12% from an average cassetie.2¢ RIAA
PF 99 115, 119. Recording artists, on the
other hand, receive 7-10% of the
average wholesale price for a typical CD
and 15-20% for a typical cassette,
leaving approximately between 56-88%
of the revenues from sales for the record
companies. RIAA qPF 116.

The Services disagreed with RIAA's
interpretation of the marketplace data,
contending that the reason the **(r)ecord
companies receive a bigger percentage
of revenues from the sale of sound
recordings (is) because they have a
bigger monetary investment in the
record production costs. as well as the
leverage to minimize the royalties paid
to songwriters, music publishers. and
recording artists.” Services RF 94118~
120. They also oppose RIAA's
implication that the record companies
should receive more value from the
performance right in sound recordings
than the songwriters receive for a
similar right because the record
companies garner more revenue from
the use of the mechanical license than
do the songwriters and composers.

The Services accurately note that the
mechanical license and the digital
performance license represent different
and distinct rights to the copyright
holders under the law, and they make
no attemnpt to tie the value of the rights
associated with the mechanical license
to the value of the digital performance
right. a right newly recognized with the
passage of the DPRSRA. Even RIAA, the
proponent of the assertion, fails to
explain why the relative value of the
mechanical license to the various
owners and users has any application to
the determination of the value of a

. digital performance license in sound

26 Interested parties are free to negotiate a rate
below the statutory rate for the mechanical license
and often do. Tr. 1660 Massarsky).

recordings. Consequently, where no
clear nexus exists between the values of
different rights. the model serves no
practical purpose in computing the!
value of the digital performance right.

Hence, RIAA's contention that the
data supports its assertion that the
marketplace places a higher valuegn
the contributions of therecord, . |
companies and the recording artists in -
the creation of the phonorqcorq fails, |
because it does not discuss the, | |
constraining effect the mechamcal L
license has on the copyright owners in
setting a value on their reproduction |
and distribution right. Record , |
companies pay the copynght ownexs of
the musical compositions no more than,
the statutory rate for therightto
reprocluce and distribute the mﬁa;l |
composition in a phonorecord
record comparty then, in turn, sells the .
phonorecord at a fair markeét price.
Because both groups do not share equal
power to set rates in an unfettered |
marketplace, it is unreasonable to .
compare the value of the reprodluction
and distribution right of musical

- compositions—-a rate set by the:

government at a level to achieve certain’
statutory goals—with the revenues | |
flowing to record companies froma, |
price set in the marketplace according to
the laws of supply and demand, and
then to declare that the marketplace
values the sound recording more than |
the underlying musical composition.
Consequently, RIAA's evidence sheds
no light on the relative value of the :
sound recording performance right and ,
the musical works performance right.27

In addition to the foregoing
discussion. the Register notes that
Congress did not intend for the license |
fees paid under the new digital |
performance license to “diminish in any
respect the royalties payabie to
copyright owners of musical works for
the public performance of their works.™
S. Rep. No. 104-128, at 33 (1995)
(emphasis added). See also 17 U.S.C.
114(3). Although this statement does not

express Congress’ intent that the license!”

be set below the value of the public!
performance right in the musical works.i
it indicates that Congress considered the
possibility that such would'be the = !
outcome, and sought through express
legislation to protect the current value .

27Even if there was some value to the
cornparison. RIAA does not appear to factor into its'
calculations the value of the sound recordingsin
these phonorecords that do nat show a profit.
According to the record. “'approximately 85 percent
of all sound recordings do not recoup the costs that
are spent to make and to market those recordings. |
indeed. over two-thlirds of all sound recordings sell’
less than 1.000 copies.” Report 4 105.

r

of the performance right m mUcha\I
works

* Based on areview of therecord 1 |
evidence. the Register concurs with the
Panel’s conclusion that there was | |
insufficient evidence to determine, that
the performers and record companies
deserve a larger percentage fromthe
Services than that received by the
copyright holders in the musical works.
That being so. the Register ﬁnéls no
basisifor making an upward a Jusnmenk
to the musical works performance
license fees to establish a broaier range
of potential rates.
c. Statutary Objectives
; Seqtion 801 (b)(1) of the Copyright Act
states that the rates for the'section 114
license shall be caiculated to achieve
certajn statutory ahjective$. THe Panel !
evaluated each statutory objective and
made a finding as to whether the '
Services or RIAA furthered that | |
objective. If the Services contributed
more to furthering the objective. the
Panel gave more consideration to setting
a rate at the lower end of the pbssible |
range. and conversely, if therecord |
companies made the more signxificzmt
contribution, the Panel found this to
favor a rate toward the upper e*nd Lo
Report ¢ 19((A)-(D). P ‘

e Panel's analysxs. led it to set a rate

t<>ward the low end of its range. because
a rate set toward the high end would |
thwart the statutory objectives under
current market conditions. Id. The Panel
expressly noted that a future Panel may
reach: an entirely different result based
on the then-current econornic state.of
the mduswtry and riew information on
the Services’ impact on the marketplac<=
Re‘glort 1 202. ‘

\A contends that the Panel's -
ﬁndmgs that all factors favor setting a
low rate is contrary to CRT precedent. \
Petition at 32. This contention relies on
a statement from the D.C. Court of |
Appeals, which upon reviewing the
CRT's 1980 Mechanical Rate | |
Ad_;ustment Procepding cohcluded that
the factors “pull in opposing
directions.” Id.. citing, RIAA V. CRT, 662
F.2d at 9. But in making this statement.
the court merely made an Qbsex('vaqon |
l:hat tlge statutory objectives required the
Tribunal to weigh opposing factors|in |
determining how best to ac,hxeve each |
objective. It went on to say that the, ‘
Tribunal had the responsibility of
reconciling these factors in setting a.

reasonable rate. but the court did not
preclude the possibility that the ‘
Tribunal migtit find that the application
of the factors to the evidence
consistently supported either a hlgh rate
or a low rate. RIAA v. CRT, 662 F.2d at|
S.
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The Register approves the Panel's
basic approach in utilizing the factors to
determine its rate for the digital
performance right and adopts the
Panel's findings where the evidence
supports its conclusions.

The Panel's determination that the
statutory objectives supported setting a
rate favoring the Services was not
arbitrary

The Panel'’s ultimate conclusion that
the best way to achieve the four
statutory objectives was to set a low rate
favoring the Services is supported by
the evidence presented in this
proceeding. How much weight to accord
each objective is within the discretion of
the Panel, which may accord more
weight to one objective over the others
so long as all objectives are served
adeguately. See RIAA v. CRT., 662 F.2d
at 9. In RIAA v. CRT. the court reviewed
the Tribunal's decision to raise the rate
for making and distributing
phonorecords from two cents to four
cents. It found the copyright users’
argument that the Tribunai failed to give
adequate consideration to certain factors
over others unavailing. In discussing the
impact of the statutory objectives on the
raternaking process. the court stated:

(Dhe Tribunal was not told which factors
should receive higher priorities. To the
extent that the statutory objectives deterrnine
a range of reasonabie royaity rates that would
serve all these objectives adequately but to
differing degrees. the Tribunal is free to
choose among those rates. and courts are
without authority to set aside the particular
rate chosen by the Tribunal if it lies within
a “"zone of reasonableness.”

Id. at 9 {citations omitted). Hence. the
Panel was free to find that a rate on the
low end was reasonable so long as that
rate fell within the “zone.” and the
“zone™ was calculated to achieve the
statutory objectives.

The Panel’s analysis and application
of the statutory objectives. however, are
not without problems. The Register
finds that on occasion. the Panel either
did not perceive or misinterpreted the
precedential underpinnings of the
statutory objective.

A full discussion of the Panel'’s
deliberations and the parties’ responses
concerning the evaluation and
application of the four statutory
objectives follows.

A. Maximize the Availability of
Works. {17 U.S.C.801(B)(1)(A)).

The Panel found that the digital audio
services “‘substantially increase the
availability of recordings by providing
many channels of uninterrupted music
of different genres,” noting the diversity
of the music offered by the Services.
Report §4 121-122. Based on this

finding, the Panel concluded at the end
of its report that “{tjo maximize the
availability of creative works to the
public * * * the rate should be set on
the low side. A lower rate will hopefully
ensure the Services’ continued existence
and encourage competition so that the
greatest number of recordings will be
exposed to the consumers.” Id. § 198(A).

RIAA alleges that the Panel
misinterpreted this statutory objective
because it focused on “whether the
Services promote the sale of sound
recordings.” rather than “whether the
proposed rate will maximize the
availability of sound recordings.” RIAA
RPF 9 43: Petition at 37-41. In support
of its position. RIAA recalls the 1980
Jjukebox rate adjustment proceeding,
where the CRT concluded, in its
discussion of section 801(b)(1){A), that
Jjukeboxes were not crucial to assuring
the public of the availability of creative
works. 1980 Adjustment of the Royalty
Rate for Coin-Operated Phonorecord
Players, 46 FR 884, 889 (1981). The
Tribunal, however, did find that
“‘reasonable payment for jukebox
performances will add incrementaily to
the encouragement of creation by
songwriters and exploitation by music
publishers. and so maximize availability
of musical works to the public.” Id. On
the strength of past CRT precedent and
the courts’ recurring observation that
compensation to the author or artist
stimulates the creative force. 28 RIAA
disputes the Panel’s conclusion,
contending that the best way to
maximize the availability to the public
is to ensure that copyright owners
receive fair compensation for their
works. Petition at 38.

The Services support the Panel's
findings and conclusion but offer no
legal support for their position except to
note that “[t}he Courts have long held
that under copyright law. reward to
copyright owners is a ‘secondary
consideration’ that ultimately serves the
cause of promoting public availability of
copyrighted works,” Reply to Petition at

# Sony Corp. of America v. Universal City
Studios. Inc.. 464 U.S. 417. 429 (1234), quoting
United States v. Pzramount Pictures. 334 U.S. 131,
158 (1948). {"'|Rleward to the author or artist serves
to induce release 1o the public of the products of
his creative genius.”"): Twentieth Century Music
Corp. v. Aiken, 422 U.S. 151. 156 (1975)
{compensating 2uthors “serve|s] the cause of
promoting broad public availability of literature.
music. and the other arts™): 115 Rate Adjustment
Proceeding. 46 FR 10479 (1981) {in discussing
section §01(b)(1){(A). the CRT looked to the purpose
of the saction 115 license which was “intended to
encourage the creation and dissemination of
musical compesitions.” Therefore. the Tribunal set
the rate to "afford songwriters a financial and not
merely a psychic reward for their creztive efforts”
as 3 way to maximize the availability of creative
works).

27 (citations omitted). The Services
assert rightfully that the primary
rationale for the copyright law is to
stimulate the creation of artistic works
for the benefit of the public. Twentieth
Century Music v. Aiken. 422 U.S. 151,
156 (1975). citing Fox Film Corp. v.
Doyal. 286 U.S. 123. 127 (1932) ("The
sole interest of the United States and the
primary object in conferring this
monopoly * * * lie in the general
benefits derived by the public from the
labors of authors™). But in underscoring
the primary purpose for the copyright
law, the Court in Aiken acknowledges
that this aim is achieved by allowing the
copyright owners to receive a fair return
for their labor. the position advanced by
RIAA. Id. ("The immediate effect of our
copyright law is to secure a fair return
for an ‘author’s’ creative labor. But the
ultimate aim is. by this incentive, to
stimuiate artistic creativity for the
general public good™). See also Sony
Corp. America v. Universal City Studios,
Inc.. 464 U.S. 417 (1984): United States
v. Paramount Pictures, 334 U.S. 131
(1948). The positive interpiay between
compensation and creation is a basic
tenet of copyright law, and as such, its
contribution to stimulating the creation
of additional works cannot be set aside
lightly.

In such matters where the Panel failed
to discuss any relevant case law or past
precedent construing the statutory
objective before rendering its
determination, the Register finds the
Panel acted in an arbitrary manner. The
finding is based on the Panel'’s failure to
consider CRT precedent and to provide
a rational basis for its departure from
prior proceedings construing the same
statutory objective. See Pontchartrain
Broad. v. FCC. 15 F.3d 183, 185 (D.C.
Cir. 1994) ("an unexplained departure
from Commission precedent would have
to be overturned as arbitrary and
capricious”). Motor Vehicle Mfrs. Ass'n
v. State Farm Mutual Auto. Insurance
Co., 463 U.S. 29 (1983); Celcom
Communications Corp. v. FCC, 789 F.2d
67 (D.C. Cir. 1986): Airrnark Corp. v.
FAA, 758 F.2d 685 (D.C. Cir. 1985).

There is no record evidence to
support a conclusion that the existence
of the digital transmission services
stimulates the creative process. Instead.
the Panel made observations concerning
the development of another method for
disseminating creative works to the
public—a valid and vital consideration
addressed in the statutory objective
concerning relative contributions from
each party—but fails to discuss how the
creation of a new mode of distribution
will itself stimulate the creation of
additional works.
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Because the Panel failed to reconcile
its determination with past CRT
precedent and case law, the Register
rejects both the Panel’s findings and
conclusions on this point as arbitrary.
Instead. the Register concludes that the
record companies and the performers
make the greater contribution in
maximizing the availability of the
creative works to the public, 2
conclusion consistent with past CRT
precedent.

B. Relative Roles of the Copyright
Owners and the Copyright Users in
Making Product Available to the Public.
(17 U.S.C. 801 ()(1)(C)).

The statutory objective addressing the
relative roles of the parties contains five
different factors. which the Panel
evaluated independently. In analyzing
the first component of this objective, the
relative creative contribution, the Panel
found that both the recording
companies and the performers make
substantial creative contributions to the
release of a sound recording. Report
¢ 87. Its determination credited the
performers and the record companies
for their work in making the musical
work come alive. Id. 49 81-83. The
Services were found to make no such
significant contribution to the creation
of the sound recording. Instead, their
contribution was seen as more limited.
since it merely enhanced the
presentation of the final work through
unique programming concepts. Id.
€9 84-86. On balance, the Panel found
*that the artists and the record
companies provide greater creative
contributions to the reiease of sound
recordings to the public than do the
Services,” id. 1 87. a finding supported
by CRT precedent. 29

The Panel continued its consideration
of the relative contribution of the
owners vis-a-vis the users in making the
product available to the public and
determined that the Services made the
greater contribution with respect to the
four remaining factors: technological
contributions, capital investment, costs
and risks to industry. and the opening
of new markets. Report §9 88, 93, 94.
97, 98, and 109.

In making this determination, the
Panel focused on the technological
developments made by the Services in
opening a new avenue for transmitting
sound recordings to a larger and more
diverse audience. including the creation
of technology to uplink the signals to

29The CRT refused 1o award broadcasters a share
of the cable royalties for their role in formatting
radio stations. The Tribunal construed the claim as
one for compilation which had a de minimis value.
The U.S. Court of Appeals for the D.C. Circuit
upheld the Tribunal's determination. NABv. CRT.
772 F.2d at 931.

satellites and transmit them via cable:
technology to identify the name of the
sound recording and the artist during!
the performance: and technology for
programming, encryption.and 1
transmission of the sound recording. Jd.
49 89-92. In contrast. the Parel found
that the record companies made o
contributions in these areas. Id. §/93. |
The Panel also weighed the evidence
presented in support of the parties’
relative roles in making capital
investments in equipment and
technology, the third factor. The Panel
determined that the Services made a !
substantial showing of their $10 million
investment in equipmentand | !
technology. Report § 95 and cites! |
therein, whereas RIAA did not suggest
that any capital investment was ‘
required on its part. Id. §87. .
And finaily, the Panel found that the
fourth factor, the relative costs and risks
incurred by the parties in making:the :
procluct available to the public, was
greater for the Services than for the
record companies and the perfomung
artists. even though the record
companies do incur substantial costs |
and risks in producing the product used
by the Services. /d. §§98-108. In.
making its deterrnination; the Panel |
balanced the costs and risks involved in
producing the sound recordings against
the cost and risks associated with
bringing the creative product to market
in a new and novel way. Id. 1998-107.
In support of its findings. the Panel |
noted that the Services have invested
significant start-up costs and are
currently undergoing a shift in how they .
1market their services. Id. §% 55, 73-78.
99, and 102. In addition, the Services -
contend, and the Panel agrees, that the
Services face new competition from the
internet and digital radio. Consequently.
it is far from clear whether the Services
can survive. Id. §972.99. . |
The Panel also found that record |
companies face tremendous risks when
producing new sound recordings. citing
the record companies’ submissions
showing that record companies fail to,
recover the production costs for
approxirnately 85% of sound
recordings. much less show a profit. Id.
% 105. The Panel, however, went on to
find that the record companies have
adapted to the vagaries of the music
business. and as an industry. have
shown consistent growth in units
shipped and dollar value of records,
CDs, and music videos from 1982~ 19°P5
Id. 1108. :
The Panel's key finding from its

analysis of the third objective was that

the Services contribute more to the

opening of new markets for creative

expression through the development of
.

+ the digital audio services. Id. § 109. The
" Panel credited the Services with'

! opening new markets for creative
i expression because they expose the
1 public to a broader range of music than

' does traditional over-the-air.radio.
Unlike traditional radio. the Services

- offer multiple channels for classical. !
| jazz. traditional, altérnative, and ethnic

formats. Id. 9 110. Because subscribers
frequently purchase new music heard
for the first time on the service, the

' Panel found that record companies

' arguably benefit directly from the
expanded musical formats offered by
the Services. Id. § 112. The Panel also

i found that the Services' future plans to
i offer subscribers an opportunity to
| purchase the sound recordings directly

‘ will “undoubtedly™ open new markets
- for the record compames Id. 9% 114-

“115. i
The record compaxmes do not accept !

' the:Panel'’s findings concerning this
' statutory objective, and once again. take -

issue with the Panel's interpretation! |
positing that the Panel impermissively

i focused on "“whether recording
| companies had made a particular

. contribution to the Services ‘
- operations-~and wholly ignored the

| contributions that the recording :

industry had made to the sound "

i recordings themiselves.” Petition/at 45— |

46. RIAA’s predicate for its argument is

i its interpretation that the statutory | |
. phrase, “in the product made available
| to the public,” 17 U;S.C. 801{b){1)(C).

refers only to the creation of the sound
recordings and not to the Services’
: creation of a new means for bringing the

. sound recordings to the listener.:

: Petition at 46. o
In addition to this alleged Lo

.fundamental flaw in interpretation,
RIAA contends thatthe Panel | | |
. “improperly collapsed (its cost/risk @
| analysis) into a risk only (analysis)™ and

| ignored empirical evidence in the

- record discounting the promotional

, value of the Services’ offerings. Id. at

- 47-48. RIAA, however, fails to note that |
. the Panel did acknowiedge that the
'record companies incur significant costs
"and risks in their business. Report

€9 105~107. But the Panel also found
that the Services presentedno = !
addlitional risk to the record companies

- *“‘unless the customers of the Services
i record the sound transmissions in lieu

of purchasing these proclucts at a retail
;store.” Report §.107 (emphasis added).
Because the record companies

. introduced no evidence showing
- decreased overall sales of records and |

' CDs, the Panel reasonably found:that the:
 recprd companies did not incur

"additional risk from lost sales due to'the '
Services' activities. Report 19107, 111. !
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If anything, the Panel believed that
the Services decreased the risk to the
recording companies because the digital
audio services have substantial
promotional value. The promotional
value comes from the constant airplay of
new types of music not readily
accessible in the marketplace. which in
turn stimulates record sales. Report
9 110. In making this finding. the Panel
relied on Simon’s and Rubinstein’s
testimony that ““subscribers frequently
purchase new music precisely because
they heard it on one of the Services,”
Report 9 112 citing Simon 30 W.D.T. at I:
Rubinstein W.D.T. at 34: Tr. 1442
(Rubinstein). and on the record
industries’ practice of supplying
complimentary copies of their products
to the Services for use on the air to
promote the sales of an album. Tr. 1291
{Rubinstein); Tr. 1182-83. 120}
(Talley) 3';: DMX Ex. 3. See aiso Tr. 2248
(Wildman) ("'Is there a benefit to the
record company frorn getting music
exposed that might become a hit that
wouldn't get exposed otherwise? Of
course there is™).

Furthermore. RIAA's reliance on the
preliminary DCR survey for the
proposition that the Services do not
promote sound recording sales is
untenable where the record clearly
shows that the record companies
provide promotional copies to the
Services. In fact, RIAA’s own expert
acknowledges *‘there (are) promotional
benefits to recording companies from
having their music played on radio
stations or the digital music services.”
Tr. 2220 (Wildman).

In contrast to RIAA's fundamental
objection to the Panei’s interpretation of
this statutory objective, the Services
contend that the Panel made a
reasonable determination that the
phrase. *'the product made available to
the public,” appilied to both the sound
recordings and the entire digital music
service. Reply to Petition at 29. This
finding is consistent with the 1980 rate
adjustment proceeding for the
mechanical license, where the CRT
credited the record companies, the users
of the musical compositions for
purposes of the mechanical license,
with developing new markets through
technological innovations. and through
the creation of record clubs. mail order
sales, and television advertising
campaigns. 46 FR 10480-81 (1981).

In making her determination on this
point. the Register reflects on the

30 Senior Vice-President of Progr ing at Digital
Cable Radio Associates.

31 Executive Vice-President and Chief Technical
Officer of Digital Music Express who oversees
research and develop and technical operations
worldwide.

statutory responsibilities of the Panel
which is to set reasonable rates and
terms for the public performance of
sound recordings by certain digital
alidio services. (emphasis added). “In
deciding to grant a new exclusive right
to perform copyrighted sound
recordings publicly by means of digital
audio transmission. the Committee was
mindful of the need to strike a balance
among all of the interests affected
thereby.” S. Rep. No. 104-128. at 15-16
(1995). By its very nature. the section
114 license contemplates weighing the
contributions of the users in creating
and expanding the market for the
performance of the sound recording in
a digital technological environment.
Without dispute. the evidence reveals a
large investment of capital by the
Services to create a new industry that
expands the offerings of the types of
music beyond that which one receives
over the radio, through live
performances, and other traditional
means of public performance. Report
qq 44. 49, 52. 99, 102-104. 110, 113;
Simon W.D.T. at 3—4: Rubinstein W.D.T.
at 13-14: Tr. 85354 (Del Beccaro); Tr.
1237-40 (Rubinstein): Tr. 1476-78
{(Funkhouser); DMX Ex. 32. Conversely,
the record companies offered little or no
evidence on their contributions relating
to the key factors. Report 99 93. 97, 111.

From the foregoing analysis. the Panel
concluded that the record companies
contributed more in only one of the five
areas under consideration in evaluating
this statutory objective, and
consequently, the rate should be set at
a minimum level in favor of the
Services. Report 9 198(C).

C. To Minimize Any Disruptive
Impact on the Structure of the Industries
Invoived. (17 U.S.C. 801(b)(1)(D)).

The Panel determined that a rate set
100 high could cause one or all of the
Services to abandon the business.
Report 99 117-118; Troxel 32 WR.T. 1,
5~6; Tr. 2553-2554;: DMX Ex. 49(b). The
Panel considered the nature of the
Services’ business. noting its need to
increase its subscriber base just to reach
a break-even point without the added
obligation of paying an additional fee
for a digital performance right. Id.

99 119(a)~(d). The Panel also calculated
that the record companies would
receive substantially less thana 19
increase in their gross revenues even if
the rate were set at the highest proposed
level {41.5% of gross revenues).
underscoring the lesser impact of the
license fees on the record industry. Id.
q119.

32Chief Executive Officer and President of Digital
Music Express since July 1997.

RIAA implies that a low statutory rate
for the digital performance right will
have a negative impact on their future
negotiations with other digital services.
RIAA RPF {9 58. 105; Petition at 43.
They also object to the Panel’s constant
reference to revenues generated from the
distribution and reproduction rights and
its alleged lack of consideration of CRT
precedent. Petition at 43-44.

In support of the Panel's evaluation.
the Services note that RIAA failed to
introduce any evidence concerning the
impact a low rate would have on the
record companies and performing
artists. in direct contrast to the
abundance of financial information
submitted by the Services in support of
their assertion that a high rate could
devastate the industry. Reply to Petition
at 28.

While RIAA correctly states that the
Panel considered the record companies’
revenues generated from the exercise of
other rights granted to them under the
Copyright Act. the Panel’s purpose was

. merely to demonstrate the financial

health of the industries. The Panel never
implied that the record companies
should receive anything less than
reasonable compensation under the
DPRSRA. nor that their revenues from
the exercise of the distribution and
reproduction rights are meant to
compensate them for the use of their
creative works under the new statutory
license. Rather, it determined thata
reasonable rate for the digital
performance right shouild be set ata
level to allow, the three companies
currently doing business to continue to
do so. This balance in favor of the
Services supports both the statutory
objective to consider the impact on the
industries and Congressional intent not
1o hamper the arrival of new
technologies. S. Rep. No. 104-128, at
15-16 (1995). The law requires the
Panel, and ultimately the Librarian. to
set a reasonabie rate that minirmizes the
disruptive impact on the industry. It
does not require that the rate insure the
survival of every company. See 115 Rate
Adjustment Proceeding, 46 FR 10486
(1981) (*We conclude that while the
Tribunal must seek to minimize
disruptive impacts, in trying to set a rate
that provides a fair return it is not
required to avoid all impacts
whatsoever”).

The Register acknowledges RIAA’s
uneasiness with the possibility that the
rate which is ultimately adopted may
have precedential value for their
negotiations with other digital services,
but such concern is misplaced. The rate
under consideration applies only to the
non-interactive digital audio
subscription services, provided. of
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course, that they are eligible under the
law and comply with all legal
requirements. See 17 U.S.C. 114(d)(2).
Congress, fully recognizing the threat
that interactive services pose to the
record comparies, crafted the law so
that they were ineligible for the
compulsory license. The result of this
decision is that record companies have
an opportunity to negotiate an
appropriate marketplace rate for a
digital performance license with these
services.

Interactive services. which aliow listeners
to receive sound recordings “‘on-demand.”
pose the greatest threat to traditional record
sales, as to which sound recording copyright
owners (of sound recordings) must have the
right to negotiate the terms of licenses
granted to interactive services.

S. Rep. No. 104-128, at 24 (1995).
Congress also included provisions in the
DPRSRA to establish different rates for
different types of digital audio
subscription services. Section 114({f)}{1)
states that **(s)uch terms and rates shall
distinguish among the different types of
digital audio transmissions then in
operation.” This language gives the
Panel and the parties broad discretion in
setting rates for different types of digital
audio services. when such distinction is
warranted. Nor rust the record
companies accept the final rate from
this determination for a new type of
digital audio service which emerges
before the next regularly scheduled rate
adjustment proceeding. The law
expressly allows for another rate-setting
proceeding upon the filing of a petition.
17 U.S.C. 114(H(4)(A)(i). Together, these
provisions provide an opportunity to
the record companies to make their case
for a higher rate, where circumstances
support such a determination.

In addition. as the market conditions
change and the industry shows
significant growth and profitability,
another Panel will have an opportunity
to make adjustments to the rate, and
may well find that the changed
circumstances favor an upward
adjustment. In any event. the Register
must make her recommendation based
on the evidence in the current record
before the Panel, which supports the
Panel’s determination that the best way
to minimize the disruptive impact on
the structure of the industries is to
adopt a rate from the low range of
possibilities. Report § 198(D).

D. To afford the copyright owner a fair
return for his creative work and the
copyright user a fair income under

. existing economic conditions. (17 U.8.C.
801(b)(1)(B)).

Usually this balance is struck in the
marketplace through arms-length
negotiations: and even in the case of a

statutory license. Congress encourages |
interested parties to negotiate among
themselves and set a reasohable rate
which inevitably affords fair
compensation to all parties. 17 U.S.C.
114(f)(1), (4): 115(c )(3) 116(b): 118(b);
and 119(c). A statutory rate. however,
need not mirror a freely negotiated !
marketplace rate—and rarely does— |
because it is 2 mechanism wherebyl |
Congress impiements policy
considerations which are not normally '
part of the calculus of a marketplace
rate. See 115 Rate Adjustment | |
Proceeding, 46 FR 10466 (1981)
(determining that the mechanical ‘
license regulates the price of music'to |
lower the entry barriers for' potenna.l :
users of that music).

The creation of the digital
performance right embodied similar
consiclerations. It affords the copyright !
owners some control overthe | | |
distribution of their creative weirks !
through digital transmissions, then’! |
balances the owners’ rightto ! ‘
compensation against the users' need for
access to the works at a price that would
not hamper theirgrowth. '+ '+ 1+

In the current proceeding, the Panel |
considered proposed marketplace @
benchmarks, including all the economic
data, and weighed the record evidence
in light of the statutory objectives. This
process is structured so that it affords
the copyright owners reasonable | |
compensation and the usersa fair | |
income--the purpose of the second:
statutcry objective. See 17 U.S.C. |
801()(1)(B). Accordingly.a |
recommended rate so calculated
achieves this final statutory objective, in
that it reflects the balance between fair
compensation for the owners and a fair |
return to the users. As fully discussed
above, the Register supports the Panel s
methodology in reachirig its
determination (although she rejects as ‘
arbitrary the Panel’s application of that :
methodology in some respects) and has
adopted the Panel’s overall approach in!
making her recommendation to the
Librarian. Lo

d. The Register's Recommended Rate |

Rate setting is not a precise science. |
National Cable Television Assoc. lm-.. :
724 F.2d 176, 182 (D.C. Cir. 1983).
(*“Raternaking generally is an intensely
practical affair.” The Tribunal's work
particularly. in both ratemaking and
royalty distributions, necessarily
involves estimates and approximations., |
There has never been any pretense that .
the CRT's rulings rest on precise
mathernatical calculations; it suffices
that they lie within a ‘zone of o
reasonableness’ ). [t requires evaluating
the marketplace points of ref(erehce and

bﬁr:of

tempering the choice'of any propdsed ! |
rate with the policy considerations
underpmmng the objectives of Congress |
in crieating the license. Because this
process requires the consideration of
numerous factors, the CARPs, as the
Tribuinal before them. have considerable
discretion in setting rates designed to !
achieve specific statutory iobjectives. See |
RIAAv. CRT, 662 F.2d at9 ("Tothe | |
extent that the statutory objectives
determine a range of reasonable royalty |
rates that would serve all these |
objectives adequately but to differing
degrees, the Tribunal is free td chdose | |
among those rates, and courts are ' 1
without authority to setasidethe | | |
particuiar rate chosen by the Tribunal if
it lies within a ‘zone of
neasonablenes:s ).
: Discretion in setting rates, however,

assumes that the underlymg rationale
for making a determination is sound—
a finding which the Register could/not!
make in this proceeding because the |
Panel’s undue reliance on the rate in the
DCR license agreemerit, and its
subsequent manipulation of the license
fee, were arbitrary actions. See Permian
Basiri Area Rate Cases, 390 U.5. 747 !
(1968) (Rate settinig agency allowed to
use a variety of regulatory'methods in
setting rates provided that the result is'
not arbitrary or unreasonable). |
Consequently, the Register
recommended that the Librarian ré)ect
the Panel's determination, which he !
did. and set a new rate. b

t In formulating her recommendation as

-to the appropriate rate for the digital

performance license, the Register, like
the Panel, considered the relevant
marketplace points of reference offered
into evidence.32 These reference points
guided the Register in her task of sétting
areasonable rate for the performance of
digital sound recordings. But unlike the
Panel, the Register gave more |
consideration to the rates paid'for the
performarnce right in the musical @
compbsitions, because these rates @
represent an actual marketplace value
for a ﬂ)ublic performarice right in the
digital arena, albeit not the digital | |
performarnice right in sound recordings.
The Register ook this approach after
finding that the DCR negotiated license
fee could not reflect accurately the'
3 The values of the relevant matketplace | |

reference points. the DCR negotiated license fee and
the license fee for the performance of the musical |
works. are subject (o a protective order, jand rfence,
their numerical values have been ommq,-d )
Nevertheless. the values of the performince rights '
embodied in these licenses figure prominently in |
the determination of the value for the digital | |
performance right in sound recordings. In fact. the
license fees establishes the outer
of the “zone of reasonableness” for this
proceeding. I I
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marketplace value of the digital the projected budgets put forward by the term, the Register need not address the
performance right since no such legal Services. Nevertheless, the 5% rate Panel's determination that it lacked the
right existed at the time the rate was proposed by the Panel did notdraw an  authority to consider a payment
negotiated. and the negotiating parties objection from the Services. indicatinga  schedule for the performing artists. The
were unwilling to enter a licensing reasonable state of financial health to Register also need not address the
agreement for the digital performance absorb at least a rate set at this level. Panel's rejection of the minimum fee
right absent 2 partnership agreement. For the foregoing reasons. the Register because no party chose to challenge the
Nevertheless. the Register did take recommends a rate that will not harm Panel's decision. See n. 7, supra.

into account the negotiated value of the  the industry at this critical point in its Th L .
digital performance right in the DCR development and finds that a 6.5% rate e parties’ reactions to the terms
adopted by the Panel

1
1
1
1
1
1
.

license in making her determination achieves this aim and meets all other
that the statutory rate should be less statutory objectives. This rate reflects The Services did not file a post-panel
than the value of the performance rights  the deference the Register accorded the motion to modify or set aside the
of the musical compositions. This value of the performance right in the Panel's determination. thereby signaling
determination followed from a review of musical works. the consideration of the  their acceptance of the Panel's
the evidence on the relative value of the financial heaith of the industry. and the  resolution of any conflict between the
sound recording component and the recognition that copyright owners parties concerning the terms. However.
musical works component of a contribute the lion share’s to the . RIAA has raised two key items for
phonorecord. which failed to support creation of new works for the public’s  further review by the Librarian: The
the record industry’s assertion that the ~ enjoyment. adoption of a term which defines when
marketplace valued the sound recording Te copyright infringement occurs for
component more than the musical & Jerms purposes of the statutory digital
works component. This being so, the On June 2, 1997, the Services performance license and the creation of
Register evaluated the only other submitted general comments concerning  a payment schedule that allows the
relevant marketplace point of reference, ~proposed terms and conditlons for the — Services to spread out their payment for
the negotiated DCR license fee. Because  digital performance license pursuant to  the performances made between
this fee is considerably lower than the the March 28. 1997, Order of the February 1996. the effective date of the
total value of the marketplace license Copyright Office. They later proposed  Act, and November 1997. the month the
fees which each Service pays for the specific terms concerning how the Panel! filed its report with the Librarian
right to publicly perform the musical Services would make payment, how of Congress.> Petition at 7 a. 1.
works. and while not a true marker for  often they would pay, and procedures o). o doneion of £
the value of the digital performance for verifying the accuracy of those e rane’ s b'optxon of two of its terms
‘ right, it supports a determination that ~ payments. including terms on was either arbitrary or contrary to law
, the value of the performance right in the confidentiality, recordkeeping, and The Register has determined that the
sound recording does not exceed the audits. Services PF 4 122-128: 284~ Panel had no authority to set terms
value of the performance right in the 304. Included in their submissions were  which attemnpt to delineate the scope of
musical works. proposed terms establishing a payment  copyright infringement for the digital
‘ In addition to these factors. the schedule for the distribution of royalties performance license. or alter a payment
Register considered the statutory criteria 10 the featured artists and the schedule already set by law. See Report
and Congress’ intent in creating the nonfeatured musicians and vocalists. 99 187-189. 206(a). (b).
license. Unlike the Panel. which found  Services PF q9 287-289. The Panel 1. Payment of arrears. The Panel
that all four factors support a low rate, refused to adopt these terms because the adopted a term which allowed the
[l the Register found that the copyright Services failed to present any evidence  Services to make back payments over a
owners did more “'{t}o maximize the or testimony to support their proposat.  30-month period for use of the sound
availability of creative works to the but more importantly. because the Panel recordings between February 1. 1996.
public.” see 17 US.C. 801(b}(1)(A), and  found that “the issue of the timing of and the end of the month in which the
should receive fair compensation for payments from the RIAA Collective to royalty rate is set and to delay the first
their contributions in this area. artists and other performers is not payment for six months. Report 1 187.
However, the three remaining factors. within the scope of this proceeding.” 206(a). The Register has determined.
especially the fourth factor, which Report at 56 n.21. however, that adoption of this term is
requires that the rate be set “'{tjo made similar proposals on how  contrary to law.
minimize any distuptive impact onthe  to administer the royalty payments, but Section 114(f)(5)(B) of the Copyright
structure of the industries involved.” offered two additional considerations, 2  Act states that “(a)ny royalty payments
see 17 U.S.C. 801(b)(1){D). compelsthe  minimum fee “equivalent to the rate in arrears shall be made on or before the
Register to consider the economic health adopted in this proceeding” and alate  twentieth day of the month next
of the digital audio transmission fee for untimely payments. RIAAPFq{  succeeding the month in which the
l industry. 125-160. The Panel rejected the royalty fees are set.”” The “arrears”
The evidence clearly shows thatthe  proposal to impose a minimum fee, see  referenced in the statute refers to the
Services have been facing an uphill discussion supra, but accepted the RIAA  copyright liability that accrued to the
battie in their struggle to achieve proposal to impose a 1.5% late fee. Services for those performances made
profitability. At this time, the digital The Register supports and adopts the  since February 1. 1996, the effective
audio industry is still struggling 1o Panel's decision to reject the Services’ date of the Act. and the end of the
create a sustainable subscriber base. and proposed terms concerning further month in which the royalty rate is set.
as yet. no digital audio transmission distribution of royalties to certain
. service has shown a profit nor does any  copyright owners by RIAA onthe 3 RIAA did not object to the Panel’s refusal to
service expect to reach profitability in grounds that no evidence was grant its request for a minimum fee in its petition.
the near future. Unfortunately. the introduced in support of the terms. o :::;"s‘zm‘n:ggg 4 :1::3;;%2:;5201,;»
actual state of financial health within Because this is a sufficient ground on Register finds the Panel’s disposition on this issue
the industry is difficult to ascertain from  which to reject the Services’ proposed 1o be well reasoned and supported by the evidence.
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In spite of the express statutory
language, the Panel fashioned a
payment schedule to ease the burden on
the Services in meeting this obligatiorn.

The Panel found support for its action
in the 1980 jukebox rate adjustment
proceeding, in which the CRT raised the
rate from $8 to $50, but didso ina
progressive fashion. Report 4 186. The
determination required the jukebox
operators to make the first increased
payment of $25 per jukebox per year on
January 1. 1982, and a second $25
annual payment the following year. The
CRT did not require the full $50 annual
rate to be paid until January 1. 1984,
approximately three years after setting
the rate. 46 FR 884, 888. 890 (1981). The
Tribunal adopted the phase-in payment
schedule relying on its duty to set rates
in accordance with the statutory
objectives. It found that the gradual
jncrease in payments furthered the
objective concerned with minimizing
the disruptive impact on the industries.
Id. at 889. The Panel relied upon this
CRT decision in adopting its phase-in
program for payment of the arrears over
a 30-month period.

The Services embrace the Panel’s
reliance on past CRT precedent for the
inclusion of the phase-in payment term
and claim that RIAA also agreed to
allow the Services to make the “back
payments” over a period of time. Reply
to Petition at 14 n. 5. This assertion,
however, is inaccurate. RIAA agreed
that a phase-in schedule would be
appropriate for the minimum fee. but
never posited such a payment schedule
for the arrears. See Tr. 2829 (RIAA
closing argument). By comparing
RIAA’s statement on the proposal for
making payments of a minimal fee,

The recording industry proposes that the
minimum fee be phased in to help minimize
any disruptive effect from the fact that. for
the first time. the services are going to be
paying a fair fee—in fact. any fee at all for
the performance of sound recordings.

Id. at 2829, see also RIAA PF 99 150-
152, with its statement concerning the
timing of the payment of arrears,

In terms of the timing of the back payment,
the statute leaves absolutely no question as
to when the back payment from the services
is due for the period from the Act’s effective
date through the date on which the Panel
issues its decision.

Section 114({f)(5)(B) says that “any royalty
payment in arrears shall be made on or before
the 20th day of the month next succeeding
the month in which the royalty fees are set.”

Id. at 2829-2830. see also RIAA PF
9 157, it is absolutely clear that RIAA
never agreed to a payment scheme for
the arrears that would aliow the
Services to make partial payments over
a 30-month period.

In another attempt to support the ‘
Parel’s conclusion, the Services: |
construe the statutory provision broadly
and argue that arrears refers to “any |
royalty payment in arrears” and “does
not specifically cover the back payment
for the extended period between the |
1995 Act's February 1, 1996, effective
date and the time the Panel sets the
performance rate.” Services RF ¥ 157.
This assertion, however, is inconsistent
with the legislative history and the plain
lar%;ﬂ.\age of the statute. I

us, the Panel had no authority to
create a graded payment schedule for
the payment of the arrears because the
statute expressly stated when payment
was to occur. Section 114(f) (5)(B) states,
without qualification, that “{ajny
royaity payments in arrears shall be
made on or before the twentieth day of
the month next succeeding the month in .
which the royaity fees are set.” | |
(emphasis added). It is a-well- ;
established principle that. in | |
interpreting the meaning of a statute, the .
language of the law is the best evidence .
of its meaning. United States v. Ron Fair |
Enterprises, Inc., 489 U.S. 235, 241
(1989): Norman S. Singer, Sutherland |
Statutory Construction sec. 46.01 (5th |
ed. 1992 rev.) Because the statutgry |
language is clear on its face, the Register .
finds that the Panel's and the Services'’
reliance on the CRT 1980 jukebox |
decision is arbitrary and:.contrary to .
well-established principles of law. And
even if the statutory language were | |
ambiguous, the legislative history |
supports the Register's and RIAA's
interpretation of section 114(f)(5)(B).25

Because the Panel'’s action exceeded
its authority, the Register recommends
that the Librarian reject the proposed
term because its adoption would be
contrary to law. o

2. Copyright infringement. The Pangl
adopted a term which stated that, “i}f a
Service fails to make timely payments,
it will be subject to liability for ;| |
copyright infringement. Such liability
will only come about. howevier. for |
knowing and willful acts which |
materially breach the statutory license
terms.” Report § 206i(b). The Register’
has determined that this termis |
contrary to law. C

RIAA contends that the Panel |, |
*“usurped the authority of Article III
courts by attempting to define the
circumstances where the Servicesare |
liable for copyright infringement.”
Petition at 7 n.1. In response; the

355, Rep. No. 104-128. at 30 (1995} ("If the
royaity fees have not been set at the time of |
performarce. the performing entity must agree to
pay the royalty fee to be determined under this
subsection by the twentieth day of the month
following the month in which the rat? are set”),

Services argue that the DPRSRA
supports the Panel's suggestion that
minor technical violations should not |

. result in an infringement actiont. | |

Services Reply to Petition at 14 n.5.'
Specifically. the Services point to
section 114(j)(7)(B) which limits

© complement to the performance of |

sound recordings from a single album.

. which Congress included “{tjo avoid

imposing liability for programming that.
unintentionally may exceed thee =
compieément.” 5. Rep. No. 104~128. at

+ 35:(1995).

The Register acknowledges that |
Congress made provisions to protect

- users from copyright liabilityfor | |

programming that unintentionally '« |
exceeds the complement, see 17 U.S.C. -
114()(7). but she finds it imperrnissible

* to expand a particular provision of the |

copyright law which limits copyright |
liability under one set of circumstances

i to include additional lirnitations not

contemplated by Congress. Fame
Puplishing Co. v. Alabama Custom
Tape. Inc.. 507 F.2d 667. 670 (5th Cir.) |
cert. denied. 423 U.S. 841 (1975) ("We |
begin by noting that the compuisory: |
license provision is a limited exception °
to the copyright holder’s exclusive right

. to decide who shall make use of his:

composition. As such. it must be
construed narrowly, lest the exception
destroy. rather than prove, the rule.

|
. Thus we should neither expand'the' '
_ scope of the compulsory license ' !

provision beyond what Congress |
intended in 1909, nor interpretitin,

: such a way, as to frustrate that
. purpose”).3¢

But more importantly. in exarnining
the legislative history. it is clear'that |
Congress meant for the CARP to have
limited authority in adopting reasonable

' terms.

By terms. the Committee means generally
such details as how payments are to be made.
when. and other accounting matters (such as |
are,prescribed insection 115). In additon.

. the Librarian is to establish related terms

under section 114()(2). Should additional |
terms be necessary to effectively implement

' the statutory license. the parties ma) ‘
| negotiate such provisions or the CARPs may |
. prescribe them. P
! S.Rep. No. 104-128, at 30 {1995). This

" larjguage clearly indicates that the CARP
" had authority to set reasonable terms

, only so far as those terms insured the |

smooth adsninistration of the license.

- There is no indication in the statutory
: language or in the legislative history

that the scope of the terms should go

3 Congress defined the scope of the digital

1 performance right granted to the copyright owner
and undeér what circumstances a digital audio”

service infringes that right. See. e.g.. 17 US.C.:114 ¢
(d) and {e)(5). ! ! |
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beyond the creation of a workable
administrative system and reach
substantive issues, such as defining the
scope of copyright infringement for
those availing themselves of the
statutory license.

Congress carefully delineated the
scope of the digital performance right
and the limitations on that right within
the provisions of the statute. Section
114(d). entitled *Limitations on
Exclusive Right.” states with specificity
when a performance by means of 2
digital audio transmissions is not an
infringement, just as section 114(f)(5)
defines when a public performance of a
sound recording by means of a
nonexempt subscription digital
transmission is not an infringement. For
the Panel to fashion a term further
delineating the issue of copyright
infringement when Congress has already
acted is an improper exercise of
authority beyond that granted under the
statute.

Accordingly, the Register finds that
the Panel had no authority to set a term
construing the meaning of copyright
infringement for purposes of section
114. See Report §[q 188, 206(b). Because
the Panel’s action exceeded its
authority, the Register recommends that
the Librarian reject the proposed term
because its adoption would be contrary
to law.

£ Other Issues

1. Effective date. Section 114(f)(5)(B)
states that payments in arrears for the
performance of sound recordings prior
to the setting of a royalty rate are due
on a date certain in the month following
the month in which the rate is set. Both
the Panel and RIAA assume that the
“date the royalty rate is set” is the date
the Panel submits its report to the
Librarian of Congress. See Report § 186:
Petition at 7 n.1. The Register disagrees
with this assessment.

Section 802(g) governs judicial review
of the Librarian’s decision with respect
to CARP determinations. The section
allows an aggrieved party 30 days to file
an appeal with the United States Court
of Appeals for the District of Columbia
Circuit, but does not relieve a party of
his or her obligation to make royalty
payments during the pendency of the
appeal. In the event that no appeal is
taken, the section states that “the

" decision of the Librarian is final. and

the royalty fee * * * shall take effect
as set forth in the decision.” 17 U.S.C.
802(g). Neither section 114 nor chapter
8 makes further reference to the possible
effective date of royalty rates.

As discussed in an earlier order
setting a rate for the satellite
compuisory license, 17 U.S.C. 119, the

(

Register interprets the decision
referenced in section 802(g) ‘'to mean
the decision of the Librarian, and not
the decision of the CARP, since section
8082(g) only refers to the decision of the
Librarian. Consequently. the Register
concludes that only the Librarian of
Congress has the authority to set the
effective dates of the royalty rates in this
proceeding.” Rate Adjustment for the
Satellite Carrier Compulsory License. 62
FR 55754 (1997). See also RIAA v. CRT,
662 F.2d at 14 (“When the statute
authorizing agency action fails to
specify a timetable for effectiveness of
decisions. the agency normally retains
considerable discretion to choose an
effective date”™) (footnote omitted). This
reasoning applies equally to the current
proceeding, since no other guidance for
setting the effective date is to be found
in the statute or the legislative history.

The Register has pondered the
question of an appropriate effective date
and believes that the Panel’s concern
with minimizing the disruptive impact
on the structure of the industries
involved was well founded. See
discussion supra concerning the
economic health of the Services.
Consequently, the Register proposes an
effective date of June 1, 1998, which
would require the Services to make full
payment of the arrears on July 20, 1998,
in addition to the payment for the
month of June 1998, with subsequent
payments to RIAA on the 20th day of
each subsequent month. This date
provides the Services with a measured
amount of time to provide for any
necessary adjustments in their business
operations to meet their copyright
obligations.

The Tribunal took a simnilar course
when it set the effective date for
implementing the rate increase for
making and distributing phonorecords
approximately six months after
publication of its final rule. Section 115
Rate Adjustment Proceeding, 46 FR
10486 (1981). The Tribunal chose not to
implement the rate change immediately
in order to minimize the effect of the
upward adjustment on the copyright
users. The United States Court of
Appeals for the District of Columbia
Circuit upheld the Tribunal's decision
to postpone the effective date because:

The Tribunal’s opinion demonstrates its
concern “'to minimize disruptive impacts” on
the recording industry. and its view that the
effective date of a royaity adjustment should
be arranged so as to be “less disruptive to the
industries.’” Although the Tribunal
concluded that a single increase to the full
four-cent rate would not be unduly
disruptive, it was within the Tribunal's
discretion to give the industry adequate lead
time to prepare for the increase.

RIAA v. CRT. 662 F.2d at 14 {citauons
omitted).

2. Value of an individual performance
of a sound recording.

The Register notes that the Panel
stopped prematurely in its
consideration of the value of the public
performance of a2 sound recording. Its
entire inquiry focused on the value of
the “bianket license” for the right to
perform the sound recording. without
once considering the value of the
individual performance—a value which
must be established in order for the
collecting entity to perform its function
not only to collect. but also to distribute
royaities. Consequently. the Register has
made 2 determination that each
performance of each sound recording is
of equal value and has included a term
that incorporates this determination.

To do otherwise requires the parties
to establish criteria for establishing
differential values for individual sound
recordings or various categories of
sound recordings. Neither the Services
nor RIAA proposed any methodology
for assigning different values to different
sound recordings. In the absence of an
alternative method for assessing the
value of the performance of the sound
recording, the Register has no
alternative but to find that the value of
each performance of a sound recording
has equai value. Furthermore, the
structure of the statute contemplates
direct payment of royaity fees to
individual copyright owners when
negotiated license agreements exist
between one or more copyright owner
and one or more digital audio service.
To accomrmodate this structure in the
absence of any statutory language or
legislative intent to the contrary. each
performance of each sound recording
must be afforded equal value.

This determination does not alter the
statutory provision that specifies how
the copyright owner of the right to
publicly perform the sound recording
must allocate the statutory fees among
the recording artists. See 17 U.S.C.
114(0(2).

3. Audit of the designated collective.
Although the membership of the
collective represented by RIAA includes
over 275 record labels which create
more than 90 percent of all legitimate
sound recordings sold in the United
States. it does not represent the record
companies responsible for the creation
of the remaining 10% of the sound
recordings. Report § 20. Nevertheless,
the Panel found. and the Register
concurs, that the parties’ suggestion to
designate a single entity to collect and
to distribute the royalty fees creates an
efficient administrative mechanism.
Report 4 184.
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It is common practice, however, for
the government body making such
designations to implement safeguards to
monitor the functions of the collective.3”
To this end. the Register recommends
new terms that afford the copyright
holders a right to audit the collective’s
practices in handling the royalty fees.
The Register takes this step to insure
copyright holders access to the records
of the organization charged with the
fiduciary responsibility of rnaking an
equitable distribution among those
entitled to receive a portion of the
funds, while at the same time preserving
the confidentiality of the organization's
business records. These terms mirror
those formulated by the parties and
adopted by the Panel which allow the
collective to audit the business records
of the Services to insure proper payment
of the royalties.

4. Deduction of administrative costs.
Neither the parties nor the Panel gave
any consideration to the manner in
which the collecting entity would
deduct from payments to copyright
owners its costs of administering the
funds it receives and disburses.
Nevertheless, the Panel should have
addressed this key term of the
compulsory license. Therefore, the
Register finds it necessary to establish
an additional term that permits the
collecting entity to deduct from the,
royalties it pays to copyright owners the
costs it incurs in administering the
funds. so long as the costs deducted are
reasonable and are no more than the
actual costs incurred by the collecting
entity.

5. Unknown copyright owners. The
digital audio services will pay royalties
on all sound recording performances
without regard to the further
disbursement of these fees to the
numerous copyright holders. The
collective will have little difficulty in
identifying and locating the
overwhelming majority of the copyright
holders entitled to receive a portion of
the fees, since the membership of the
collective represents the interests of the
copyright holders in over 90% of all
sound recordings. Problems may arise,
however, as RIAA attempts to identify
and locate the copyright holders to the
remaining 10% of the sound recordings.
In anticipation of the likelihood that

37 A government’s general policy toward the
regulation of collective administration shauld be to
limit govemnment intervention to only “that which
is necessary to facilitate the effective operations of
the coliective administration organization.
consistent with the private character of the rights
involved. while checking possible abuses by that
collective in the least intrusive manner possible
within" the overall context of the society involved.
David Sinacore-Guinn. Collective Administration of
Copyrights and Neighboring Rights. 544 (1993).

RIAA will not be able to locate all |
copyright holders, the Register | |
recommends the adoptioniof a'term that
segregates the fees for unknown ' !
copyright owners into a separate tust
account for future distribution'to the
rightful owner, or in the event that' the
owner is not found, allows the'
collective to use the funds aftef a penod
of three years, see 17 U.S. q 507(b) to |
offset its administrative costs assocxated
only with the collection and
distribution of royalty fees. collgcted
under the statutory hcense ‘

6. Rates for other types of dxgzta]
audio services. The rates and terms =~
announced in this notice apply to DCR,
DMX. and Muzak. the three digital !
audio transmission services :
participating in this proceeding, and to'
any other digital audio transmxsxon
service that avails itself of |
compulsory license, provid ed that the '
service is of the same type. The Register
raises this point to avoid any confusion
over the Panel’s statement which | |
implies that the rates and terms setin
this proceeding *'shall be binding on al}
copyright owners of sound, recq;rdmgs !
and entities pe'rformmg sound
recording(s].” Report § I, citing 171 |
U.S.C. 114(f){2). A general provision. |
however, must be read'in conjunction |
with rnore specific statutory language; |
in this case. section 114(f)(4)(A), which'
provides for additional rate adjustment’
proceedings upon petition from any
copyright owner or entity performing
sound recordings when a new type of
digital audlio transmission becom&s or 1.,

about to become operational. | ||

V1. Conclusion

In considering the evidence in the
record, the contentions of the parties, |
and the statutary objectives, the Register
of Copyrights recommends that the:
Librarian adopt a statutory rate for the !
digital performance of sound recordings,
pursuant to 17 U.S.C. 114, of 6.5% of
gross revenues frorn subscribers r&sidmr
within the United States. ' !

In addition. the Register qecomm nds
that the Librarian adopt the reasonable .
terms propounded by the Panel except |
for those terms concerning the payment
schedule for arrears and potential |, |
lirnitations on the scope of copyright
infringement. The Register also
recommends setting June 1, IQQS as, thq
effective date for 1mplementmg the new
rate and terms in order to ease the ' !
burden on each Service on meefing its |
initial obligations under the statutory
license.

¢

VIL. The Order off the beranan of’
Congr&ss ‘

‘ Hdvmg duly considered the
recommendations of the Regisiter of
Lopvnghts regarding the Report of the
Copyright Arbitration Royaity Panel in
the rnatter to set reasonable terms and
rates, for the digital performance right in
sournd recordings. 17 U.S.C. 114. the '
Librarian of Congress fully endorses and
adopts her recommendation to set the
rate for the statutory license at 6.5% of
gross revenues from U.S. residential
subscribers. This rate shall apply to
those digital audio services represented
in this proceeding and any other eligible
digital audio service of the same type |
that subsequently enters the market and
makes use of the statutory license. The
Librarian of Congress alsc adopts the |
Register’s recommendation to reJect the
terms concerning potential limits on
what constitutes copyright infringement
and the proposed schedule fo: the

payment of the arrears.

' For the reasons stated in the Regxstex s
recommendation. the Librarian is ‘
exercising his authority under 17 U S. C‘
802(f) and is issuing this order which -
adopts new Copyright Office regulations
setting reasonable terms and rates for
the digital performance right i m sound
r*ecoﬂdings :

List of Sutbjects in 37 CFR Pant 260

' Copyright, Digital Audio
Transmissions, Performance Rxght‘
‘"»ound Re-cordxngs

Final Reg'ulal.ion

' In tonsideration of the foregoxng part
260 df 37 CFR is added to read as
follows: '

PART 26(--USE OF SOUND |
RECORDINGS IN A DJIG[TAL
PERFORMANCE '

Sec.
260. l Geneml
260.2. Royalty fees for the digital
. performance of sound recordings. | |
260. 3 Terms for making paymem of royalry
| fees.
260.4' Confidential infofmation and
' statements 'of accourit. | |
260.5' Verification of statements of account.
260.6' Verification of royalty payments.
260.71 Unknown copyright owners.

Authority: 17 US.C. 114. SOl(b)(l) ‘

§230ﬂ General. : |

, {a) This part 260 establishes terms and
rates of royalty payments for the public
performance of sound recordings by
nonexempt subscription digital
transmission services in accordance |
with the provisions of 17U.S.C. 114 and
801(b)(1).
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(b) Upon compliance with 17 U.S.C.
114 and the terms and rates of this part.
a nonexempt subscription digital
transmission service may engage in the
activities set forth in 17 U.S.C. 114.

§260.2 Royaity foos for tho digital
performance of sound recordings.

(a) Commencing june 1. 1998, the
royalty fee for the digital performance of
sound recordings by nonexempt
subscription digital services shall be
6.5% of gross revenues resulting from
residential services in the United States.

(b) A nonexempt subscription digital
transmission service {the “Licensee”)
shall pay a late fee of 1.5% per month.
or the highest lawful rate, whichever is
lower. for any payment received after
the due date. Late fees shall accrue from
the due date until payment is reteived.

(c)(1) For purposes of this section,
gross revenues shall mean all monies
derived from the operation of the
programming service of the Licensee
and shall be comprised of the following:

(1) Monies received by Licensee from
Licensee’s carriers and directly from
residential U.S. subscribers for
Licensee's programming service;

{ii) Licensee’s advertising revenues (as
billed). or other monies received from
sponsors if any, less advertising agency
commissions not to exceed 15% of those
fees incurred to recognized advertising
agency not owned or controlled by
Licensee:

(iii) Monies received for the provision
of time on the Programming Service to
any third party;

{iv}) Monies received from the sale of
time to providers of paid programming
such as infomercials: :

(v} Where merchandise or anything or
service of value is received by licensee
in lieu of cash consideration for the use
of Licensee’s programming service, the
fair market value thereof or Licensee’s
prevailing published rate. whichever is
less:

{(vi) Monies or other consideration
received by Licensee from Licensee’s
carriers, but not including monies
received by Licensee’s carriers from
others and not accounted for by
Licensee’s carriers to Licensee, for the
provision of hardware by anyone and
used in connection with the
Programming Service:

(vii) Monies or other consideration
received for any references to or
inclusion of any product or service on
the programming service: and

(viii) Bad debts recovered regarding
paragraphs (c}(1) (i) through {vii) of this
section.

{2)Gross revenues shall inciude such
payments as are in paragraphs (c)(1) (i)
through (viii) of this section to which

Licensee is entitled but which are paid
10 a parent, subsidiary, division. or
affiliate of Licensee. in lieu of payment
to Licensee but not including payments
w Licensee’s carriers for the
programming service. Licensee shall be
allowed a deduction from “gross
revenues” as defined in paragraph (c)(1)
of this section for affiliate revenue
returned during the reporting period
and for bad debts actually written off
during reporting period.

(d) During any given payment period.
the value of each performance of each
digital sound recording shall be the
same. :

§260.3 Torms for making paymont of
royaity foos.

(a) All royalty payments shall be
made to a designated agent(s), to be
determined by the parties through
voluntary license agreements or by a
duly appointed Copyright Arbitration
Royalty Panel pursuant to the
procedures set forth in subchapter B of
37 CFR. part 251.

(b) Payment shall be made on the
twentieth day after the end of each
month for that month, commencing
with the month succeeding the month
in which the royalty fees are set.

{c) The agent designated to receive the
royaity payments and the statements of
account shall have the responsibility of
making further distribution of these fees
to those parties entitied to receive such
payment according to the provisions set
forth at 17 U.S.C. 114(g).

(d) The designated agent may deduct
reasonable costs incurred in the
administration of the distribution of the
royalties. so long as the reasonable costs
do not exceed the actual costs incurred
by the collecting entity.

(e) Commencing june 1, 1998, and
until such time as a new designation is
made. the Recording Industry
Association of America. Inc. shall be the
agent receiving royalty payments and
statemnents of accounts.

§269.4 Confidenatic] information and
statements of cecount.

(a) For purposes of this part,
confidential information shall include
statements of account and any
information pertaining to the statements
of account designated as confidential by
the nonexempt subscription digital
transmission service filing the
statement. Confidential information
shall also include any information so
designated in a confidentiality
agreement which has been duly
executed between a nonexempt
subscription digital transmission service
and an interested party. or between one
or more interested parties: Provided that

all such information shall be made
available. for the verification
proceedings provided for in §§260.5
and 260.6 of this part.

(b} Nonexempt subscription digital
transmission services shall submit
monthly statements of accounton a
form provided by the agent designated
to collect such forms and the monthly
royalty payments.

{c) A statement of account shall
include only such information as is
necessary 1o verify the accompanying
royalty payment. Additional
information beyond that which is
sufficient to verify the calculation of the
royalty fees shall not be included on the
statement of account.

{d) Access to the confidential
information pertaining to the royalty
payments shall be limited to:

(1) Those employees of the designated
agent who are not also employees or
officers of a sound recording copyright
owner or performing artist, and who. for
the purpose of performing their assigned
duties during the ordinary course of
business, require access to the records:
and

{2) An independent and qualified
auditor who is not an employee or
officer of a sound recording copyright
owner or performing artist, but is
authorized to act on behalf of the
interested copyright owners with
respect to the verification of the royalty
payments.

{e) The designated agent shall
impiement procedures to safeguard all
confidential financial and business
information. including but not limited
to royalty payments. submitted as part
of the statements of account.
Confidential information shall be
maintained in locked files.

(f) Books and records relating to the
payment of the license fees shall be kept
in accordance with generally accepted
accounting principles for a period of
three years. These records shall include,
but are not limited to, the statements of
account, records documenting an
interested party’s share of the royaity
fees, and the records pertaining to the
administration of the collection process
and the further distribution of the
royality fees to those interested parties
entitled to receive such fees.

§260.5 Vcrification of statoments of
account.

(a) General. This section prescribes
general rules pertaining to the
verification of the statements of account
by interested parties according to terms
promuligated by a duly appointed
copyright arbitration royalty panel.
under its authority to set reasonable
terms and rates pursuant to 17 U.S.C.

JA-8079




Federal Register/Vol. 63. No. 83/Friday, May: 8. 1998/Rules and Regulations

25415

114 and 801(b)(1). and the Librarian of
Congress under his authority pursuant
to 17 U.S.C 802(f).

{b) Frequency of verification.
Interested parties may conduct a single
audit of a nonexempt subscription
digital transmission service during any
given calendar year.

{c) Notice of intent to audit. Interested
parties must submit a notice of intent to
audit a particular service with the
Copyright Office. which shall publish in
the Federal Register a notice
announcing the receipt of the notice of
intent to audit within 30 days of the
filing of the interested parties’ notice.
Such notification of intent to audit shall
also be served at the same time on the
party to be audited.

(d) Retention of records. The party
requesting the verification procedure
shall retain the report of the verification
for a period of three years.

(e) Acceptable verification procedure.
An audit. including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent auditor. shall serve
as an acceptable verification procedure
for all parties.

() Costs of the verification procedure.
The interested parties requesting the
verification procedure shall pay for the
cost of the verification procedure,
unless an independent auditor
concludes that there was an
underpayment of five (5) percent or
more; in which case, the service which
made the underpayment shall bear the
costs of the verification procedure.

() Interested parties. For purposes of
this section, interested parties are those
copyright owners who are entitled to
receive royaity fees pursuant to 17
U.S.C. 114(g). their designated agents, or
the entity designated by the copyright
arbitration royalty panel in 37 CFR
260.3 to receive and to distribute the
royalty fees.

§260.6 Verification of royalty payments.

(2) Generail. This section prescribes
general rules pertaining to the
verification of the payment of royalty
fees to those parties entitled to receive
such fees, according to terms
promulgated by a duly appointed
copyright arbitration royalty panel,
under its authority to set reasonable
terms and rates pursuant to 17 U.S.C.
114 and 801(b)(1). and the Librarian of
Congress under his authority pursuant
to 17 U.S.C. 802(f).

(b) Frequency of verification.
Interested parties may conduct a single
audit of the entity making the royalty
payment during any given calendar
year.

(c) Notice of intent to audit. Interested

parties must submit a notice of intent to
audit the entity making the royalty
payment with the Caopyright Office.
which shall publish in the Federal

Register a notice announcing the receipt -

of the notice of intent to audit within 30
days of the filing of the interested
parties’ notice. Such notification of '
interest shall also be served at the same
time on the party to be audited. =

(d) Retention of records. The p:u‘ty
requesting the verification procedure
shall retain the report of the verxfxcauon
for a period of three years. ‘

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent auditor. shall serve
as an acceptable verification procedure
for all parties.

{f) Costs of the verification procedure. |

The interested parties requesting the |
verification procedure shall pay for the
cost of the verification procedure| |
unless an independent auditor
concludes that there was an
underpayment of five (5) perd'ent or
more; in which case, the entity which
made the underpayment shall bear the

costs of the verification proce‘dunL ‘

(&) Interested parties. For purposes of
this section, interested parties are those
copyright owners who are entitled to ;
receive royaity fees pursuant to 17
U.S.C. 114(g). or their designated agents.
§260.7 Unknown copyright ow‘nors‘ |

If the designated collecting agent is
unable to identify or locate a copyngh:
owner who is entitled to receive a
royaity payment under this part, the |
collecting agent shall retain the required
payment in a segregated trust account
for 2 period of three years from the date
of payment. No claim to such payment
shall be valid after the expiration of the
three year period. After the expiration of .

this period, the collecting agent may use .

the unclaimed funds to offsetithe cost of |
the administration of the collection and
distribution of the royalty fees.

Dated: April 17, 1998. : 1 1
Marybeth Peters,
Register of Copyrights.
James H. Billington,
The Librarian of Congress.
[FR Doc. 98-12266 Filed 5-7-98. 8:45 am]‘
BILLING COOE $410~33-U o

ENVIRONMENTAL PROTECTION
- AGENCY o

40 CFR Part 52
[FRL 325-6]

" Approval and Promuigation of State

_ Implementation Pians [
CFR Correction L

In title 40 of the Code of Federal

- Regulations, part 52 (§52.1018 to end).
revised as of july 1. 1997, in append

' D tb patt 52, on page 610, in'the first

and second 'columns, equations d-1 and |

' d-2 were inadvertently omitted.

© Additicnally, the second line in the :
legend for Equation D~2 was incorrectly
printed. The missing equations and | |
correcte'd hne shoulcl read as fol]kows

Ap)pendix D to Part 52—-—Detenumation :
of Sulfur Dioxide Emissions From

' Stationary Sources by Continuous
quito{:s .

* = x *= =

|
i S
X Equation D1
i i on |
I | * | » P % f *
R o
| | i ‘
C.Log --__-J (fo\ b3 ) \
Equatlon 1)-2
= = * =%
’ 975 = 'l—a/2 and
‘ * i = } n‘ * x
| &LI.NG C.DOE 1‘505-6'1—0
' DEPARTMENT OF COMMERCE'

' National Oc:aamc alnd Atmn»sphencw
- Administration :

, 50 CFR Part 648

| {Docket No. 980318065~8086~-01; l.t)
022698A}

Fnshenqbs of the Northeastern Unite«:l
States; Northeast Multispecies , |

, Fishery; Framework Adjustment 25;
Corracuon

| AGENCY: National Marine Fisheries

. Service (NMFS). National Oceanic and
! Atrnospheric Administration (NOAA),
. Commerce.

ACTION: Final rule; correction.

| SUMMARY: This rule removes regulatory

: language inadvertently added. clarifies

' the' raised footrope requirement for
Small Mesh Area 1 & 2. and corrects an

JA-0080




Federal Register/Vol. 63, No. 181/Friday. September 18, 1998/Rules and Regulations 49823

contrary to public interest sine
immediate action is needed to close a
portion of the waterway and protect the
maritime public from the hazards
associated with this fireworks display.

Background and Purpose

On August 31, 1998, Fireworks by
Grucci submitted an applicant to hold a
fireworks program on the waters of
Upper New York Bay in Federal
Anchorage 20C. The fireworks program
is being sponsored by Hoboken Floors.
This regulation established a safety zone
in all waters of Upper New York Bay
within a 360 yard radius of the
fireworks barge approximate position
40-41-22N 074-02-22W (NAD 1983),
approximately 360 yards northeast of
Liberty Island. New York. The safety
zone is in effect from 9:30 p.m. until
10:45 p.m. on Saturday, September 18,
1998. There is no rain date for this
event. The safety zone prevents vessels
from transiting a portion of Federal
Anchorage 20C and is needed to protect
boaters from the hazards associated with
fireworks launched from a barge in the
area. Recreational and commercial
vessel traffic will be able to anchor in
the unaffected northern and southern
portions of Federal Anchorage 20C.
Federal Anchorages 20A and 20B, to the
north, and Federal Anchorages 20D and
20E. the south, are also available for
vessel use. Marine traffic will still be
able to transit through Anchorage
Channel. Upper Bay, during the event as
the safety zone only extends 125 yards
into the 925-yard wide channel. Public
notifications will be made prior to the
event via the Local Notice to Mariners
and marine information broadcasts.

Regulatory Evaluation

This final rule is not a significant
regulatory action under section 3(f) of
executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office or Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26. 1979). The
Coast Guard expects the economic
impact of this final rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This finding is
based on the limited marine traffic in
the area, the minimal time that vessels
will be restricted from the zone. that
vessels may safely anchor to the north
and south of the zone, that vessels may
still transit through Anchorage Channel

during the event. and extensive advance
notifications which will be made.

Small Entities

» Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seg.). the Coast Guard
considered whether this rule will have
a significant economic impact on a
substantial number of small entities.
*Small entities™ include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields. and governmental jurisdictions
with populations of less than 50.000.

For reasons discussed in the
Regulatory Evaluation above, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) that this final rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

This final rule does not provide for a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seg.).

Federalism

The Coast Guard has analyzed this
final rule under the principles and
criteria contained in Executive Order
12612 and has determined that this final
rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment.

Environment

The Coast Guard has considered the
environmental impact of this final rule
and concluded that under Figure 2-1,

ph 34(g). of Commandant
Instruction M16475.1C, this final rule is
categorically excluded from further
environmental documentation. A
*“Categorical Exclusion Determination™
is available in the docker for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble. the Coast Guard amends 33
CFR part 165 as follows:

PART 165—{AMENDED] |

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231: 50 U.S.C. 191:
33 1.05-1{g) 6.04-1. 6.04-6. and 160.5: 49
CFR 1.46.

2. Add temporary § 165.T01-144 to0
read as follows:

§165.T01-144 Safoty Zone: World Yacht
Cruises Firoworks, Now York Harbor, Uppor
Bay.

(a) Location. The following area is a
safety zone: all waters of New York
Harbor, Upper Bay within a 360 yard
radius of the fireworks barge in
approximate position 40-41-22N 074-
02-22W {(NAD 1983). approximately 360
yards northeast of Liberty Island, New
York.

(b) Effective period. This section is
effective from 9:30 p.m. until 10:45 p.m.
on Saturday, September 19, 1998. There
is no rain date for this event.

(¢) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant. and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio. flashing light. or
other means, the operator of a vessel
shall proceed as directed.

Dated: September 10, 1998.

R.E. Bennis.

Captain, U.S. Coast Guard. Captain of the
Port, New York.

[FR Doc. 98-25051 Filed 9-17-98: 8:45 am]
BRLLING CODE £910-15-23

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 253

[Docikat No. 96-6 CARP NCBRA]

Noncommarcial Educational
Brocdeasting Compulsory Licanse

AGENCY: Copyright Office, Library of

Congress.
ACTION: Final rule and order.

sutaARY: The Librarian of Congress.
upon the recommendation of the
Register of Copyrights, is announcing
the rates and terms of the
noncommercial educational
broadcasting compulsory license for the
use of music in the repertoires of the
American Society of Composers,
Authors and Publishers and Broadcast
Music, Inc. by the Public Broadcasting
Service, National Public Radio and
other public broadcasting entities as
defined in 37 CFR 253.2. for the pericd
1998-2002. The Librarian is adopting
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the determination of the Copyright
Arbitration Royalty Panel {CARP).
EFFECTIVE DATE: January 1. 1998.
ADDRESSES: The full text of the CARP’s
report to the Librarian of Congress is
available for inspection and copying
during normal business hours in the
Office of the General Counsel, James

Madison Memorial Building, Room LM~

403, First and Independence Avenue,
S.E.. Washington, D.C. 2055§9-6000. It is
also available on the Copyright Office’s
website: (http://lcweb.loc.gov/
copyright/carp).

FOR FURTHER INFORMATION CONTACT:
David O. Carson. General Counsel, or
William J. Roberts, Jr.. Senior Attorney
for Compulsory Licenses, P.O. Box
70977, Southwest Station, Washington,
D.C. 20024. Telephone (202) 707-8380.
SUPPLEMENTARY INFORMATION:

I. Background

Section 118 of the Copyright Act, titie
17 of the United States Code, creates a
compulsory license for the public
performance of published nondramatic
musical works and published pictorial,
graphic and sculptural works in
connection with noncommercial
broadcasting. Terms and rates for this
compulsory license, applicable to
parties who are not subject to privately
negotiated licenses, are published in 37
CFR part 253 and are subject to
adjustment at five-year intervals. 17
U.S.C. 118(c). As stipulated by the
parties. the terms and rates adopted in
today's order are effective for the period
beginning January 1, 1998. They will be
effective through December 31. 2002.

The noncommercial educational
broadcasting compulsory license
provides that copyright owners and
public broadcasting entities may
voluntarily negotiate licensing
agreements at any time. and that such
agreements will be given effect in lieu
of any determination by the Librarian of
Congress provided that copies of such
agreements are filed with the Register of
Copyrights within 30 days of their
execution. Those parties not subject to
a negotiated license must follow the
terms and rates adopted through
arbitration proceedings conducted
under chapter 8 of the Copyright Act.

The Library published a notice in the
Federal Register requesting comments
from interested parties as to the need of
a CARP proceeding to adjust the section
118 terms and rates. 61 FR 54458
(October 18, 1996). After a protractec
negotiation period, several parties
submitted proposals for royalty fees and
terms with respect to certain uses by
public broadcasting entities of
published musical works and published

pictorial, graphic and sculptural works,
The Library published these proposals '
in the Federal Register, in‘accordance :
with 37 CFR 251.63, and adopted them:
as final regulations effective January 1.
1998. See 63 FR 2142 (January 14,
1998). ‘
Certain parties notified the Library |
that agreement could not be reached for
the use of musical works aiph hata |
CARP would be required. The Library
initiated a2 CARP proceeding on January
30. 1998, and the CARP delivered its
report to the Librarian on July 22. 1998,
Today's final rule and order ad opts that
report.
I1. Parties to This l?roceedmg :

As noted above, certain parties could
not reach agreement as to the proper
adjustment of the royalty rates and
terms for the use of musical works. The
musical works at issue are those
belonging to composers and publishers
affiliated with the American Society of -
Composers, Authors and Publishers |
(ASCAP) and to composersand | |
publishers affiliated with Broacicast
Music, Inc. (BMI). The pubtic ' ‘
broadcasting entities wishing to make
use of these musical works are the
Public Broadcasting Service (PBS),
National Public Radio (NPR). and other,
public broadcasting em:mel' as ﬁeﬁﬂed
in 37 CFR 253.2.

ASCAP and BM] are botﬁ perffom}lingf
rights societies which. among other
things, license the nonexclusive right to
perform publicly the copyrighted
musical compositions of their respective
members. ASCAP and BMI filed
separate written direct cases in this| |
proceeding, and each sought a separate '
royalty fee for the use of musical wcbrks |
within their respective catalogues. | |

PBS is a non-profit membershlp
corporation which, among pther things,
represents the interests of its member
noncommercial education:
broadcasting stations in rate setting, and
royalty distribution: prc»ceedmg., in Lhe ‘
United States, Canada. and in Europe.
NPR is a non-profit membeyshxp |
organization dedicated to the |
development of a diverse | | |
noncommercial educational radio
programming service. PBS and NPR
submitted a joint written direct case in
this proceeding and are referred toin
this final rule and order as *'Public
Broadcasters.” The Corporation: for !
Public Broadcasting (CPB). which !
provides funding for both PBS and NPR,
is also represented in this proceedirlg, |
though it is not a user of music.

1. Prior Hxstory of Sectxon 118 Ra(e i
Adjmsumams

Congress intended that the parties -
affected by the section 118 compulsol
licerise negotiate reasonable license
rates and terns. If the parties could not
agree, the Copyright Royalty Tribunal
{CRT) was to'establish rates and terms.
in 1978 and at five-year periods : |
thereafter if necessary. In section 1 18,
Congress gave the CRT no statutory |
criteria beyond “reasonable™ but did say -
that the CRT could consider *the rates
for comparable circumstances under
voluntary license agreements negotiated

as provided in pamgraph (2.7 17T U.S.C.
N8mLM3).
. When Congress replaced the CRT

with the current CARP system in 1993,
it dict not make any substintive '
rnodifications to section 118 or to the
*“reasonable terms and rates” standard’
prescribed by section 801.See '
Copyright Royalty Tribunal Reform Act
of 1983, Public Law 103-198, 107 Stat.
2304.

! For the initial license term of 1978- i
1982| the' Public Broadcasters !
successfully negotiated a voluntary
license with BMI that provided for a
payment of $250,000 for the first year .
with certain possible adjustments for |
each of the succeeding four years. No |
agreement was reached for the use of .
ASCAP music by Public Broadcasters, .
and the CRT held:a proceeding to
establish rates and terms. ‘ ‘

. To!determine what constituted a
“reasonable’” rate for ASCAP, the CRT
examined the section 118 legislative !
history and found directives that the
rate should reflect the fair value of'the |
copyrighted material. that copyright
owners were not expected to subsidize
public broadcasting, and that Congressi
felt that the growth of public ' | |
broadcasting was in the public interest.
See 43 FR 25068 (June 8, 1978) (cmng
S. Rep. No. 94473, at 101 (1975): F{i
Rep. No. 84-1476. at 118 (1976)). From
its review of the legislative history, the
ORT concluded that ithad broad | |
discretion based on the interests . |
Con, had defined. 43 FR 25068
(une8. 1978).

t The CRT then looked ata number of
different formulas submitted by ASCAP
and Fublic Broadcasters for cajculating
royalties and concluded that there was'
no orie ideal solution within Il
framework of a statutory ccmpulsory
license. 43 FR 25069 (june 8, 1978).
Based on what it had before it, the CRT
then concluded that an annual payment
of $1.25 million was a reasonable '
royalty fee. It also provided for an |
inflationary adjustment during the'
1978--1982 period and explained that
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the annual fee was not determined by
application of a particular formula. but
was “approximately what would have
been produced by the application of
several formulas expiored by this
agency during its deliberations.” Id.

In adopting the annual fee. the CRT
stated that its determination was made
on the basis of the record before it. and
stressed that “*{w]hen this matter again
comes before the CRT. the CRT will
have the benefit of several years
experience with this schedule. The CRT
does not intend that the adoption of this
schedule should preclude active
consideration of alternative approaches
in a future proceeding.” Id. The CRT.
however, never conducted another
section 118 proceeding before its
abolition in 1993. because voluntary
licenses were negotiated for all
subsequent periods. Today's decision is
the first section 118 rate adjustment that
has required a formal proceeding.

IV. Report of the Panel

After six months of hearings and
written submissions of ASCAP. BML
and Public Broadcasters, the CARP
delivered its report to the Librarian. The
Panel determined that Public
Broadcasters should pay an annual fee
of $3.320.000 to ASCAP, and $2.123.000
to BML. for the public performance of
works containing ASCAP and BMI
music, respectively. The Panel also
stated that these annual fees should be
paid in accordance with the terms
attached as an appendix to its report.!
Costs of the proceeding (i.e. the
arbitrators’ fees) were assessed at one-
third each to ASCAP, BML. and Public
Broadcasters.

In antempting to determine what
constituted a “reasonable” fee for
ASCAP and BMIL. the Panel consulted
the CRT decision described above and
examined the same legislative history
reviewed by the CRT. The Panel
observed that while section 118 did not
define the term “'reasonable,” the
legislative history indicated that
“reasonable”” meant “'fair value.” and
that “fair value™ was the functional
equivalent of “'fair market vaiue.”
Report at 9. The Panel noted that the
parties also generally agreed that fair
market value was the proper standard
for determining rates, and that fair
market value meant “the price at which
goods and services would change hands
between a willing buyer and a willing
seller neither being under a compulsion
to buy or sell and both having
reasonable knowledge of all material

' The parties 1o this proceeding stipuiated to the
terms of paymert. Consequently. only the rates are
in issue in this proceeding.

facts.” Id. In the Panel's view, although
the CRT called it “'fair value™ rather
than “fair market value.” the rate
determined for ASCAP in the 1978
proceeding was a fair market value
determination. Thus, with respect to
ASCAP, the Panel was adjusting the fair
market vaiue of ASCAP music in 1978
to its present fair market value and. for
the first time, establishing the current
fair market value of BMI music. Id. at
10-11.

To fix the fair market vaiue of ASCAP
and BMI music, respectively, the Panel
searched for some type of method or
formula that would establish a
benchmark to assist in establishing fair
market value. ASCAP and BMI, while
employing somewhat differing
adjustment parameters, advocated using
music licensing fees recently paid by
commercial television and radio
broadcasters as a benchmark for valuing
the license fees that Public Broadcasters
should pay under section 118. Public
Broadcasters urged the Panel to set

license fees based upon prior voluntary

licensing agreements between Public
Broadcasters and ASCAP and BMI.? The
Panel ultimately rejected each of the
parties’ approaches and adopted instead
its own benchmark.

A. The ASCAP Approach

According to the Panel, ASCAP's
proposed use of commercial television
and radio license fees was premised on
several assumptions: (1) that
commercial license fees represented fair
market value of ASCAP music. whereas
past agreements berween ASCAP and
Public Broadcasters did not: (2) that in
recent years, Public Broadcasters have
more closely resemblied commercial
broadcasters due to the rise in
commercialization of public television
and radio, fiscal success, sophistication.
and size: (3) that after adjusting for
music usage, the Public Broadcasters
should pay the same proportion of their
revenues as license fees as do
commercial broadcasters: and (4) that
ASCAP’s proposed methodology takes
into account any perceived differences
between Public Broadcasters and
commercial broadcasters by excluding
from Public Broadcasters’ revenues any
revenues derived from government
sources. Only “private revenues.” such
as corporate underwriting and viewer/
listener contributions, were considered
under ASCAP's methodology because

2 As the Panel obzerved. these were the primary
approaches advoczted by the parties. They aiso
2dvocated alternative approsches and variants of
the primary approcch. The Panel noted. however,
citing examples, that the parties equivocated with
respect to these 2jternctives and sometimes
disavowed them entirely. Id. at 11-12.

they, like commercial broadcasters’
revenues, are audience sensitive. Id. at
13.

ASCAP’s witnesses testified that its
methodology yielded an annuali fee of
$4.612.000 for television plus
$3.370.000 for radio—a total of
$7.982.000. Id. at 14. ASCAP also
performed a confirmatory analysis of
this fee by projecting forward the
ASCARP fee adopted by the CRT. ASCAP
first caiculated the ratio of 1995 Public
Broadcasters’ private revenues? to the
Public Broadcasters’ 1978 private
revenues and multiplied this figure by
the 1978 fair market value fee set by the
CRT. That resuit was then mutltiplied by
the ratio of 1995 ASCAP music use by
Public Broadcasters to the 1978 ASCAP
music use by Public Broadcasters. This
methodology generated total license fees
for 1995 for television and radio of
$8.225.000. a figure that ASCAP
asserted confirmed its primary
methodology. Id. at 14-15.

B. The BMI Approach

According to the Panel, the BMI
approach was quite similar to ASCAP's.
However, in addition to examining
Public Broadcasters' revenues and
music use, BMI also examined Public
Broadcasters’ programming
expenditures and audience size. BMI
compared total revenues, programming
expenditures, and audience size and
determined that public television was
4% to 79 the size of commercial
television, and that Public Broadcasters
shouid therefore pay a music licensing
fee between 4% and 7% of the fee that
BMI anticipates commercial television
will pay in 1997. BMI similarly
concluded that public radio was 3% to
4% the size of commercial radio in
recent years. Id. at 15. However, BMI
acknowledged that a one-third
downward adjustment for music use by
public radio stations as compared to
commercial radio stations was .
necessary. yielding a total fee between
196 to 2% of the fees BMI anticipates
will be paid by commercial radio in
1997. This methodology yielded a

‘license fee for BMI for 1997 for public

television between $4 and $7 million
and between $1 to $2 million for public
radio. BMI recommended adopting the
midpoint between these ranges. yielding
$5.5 million for public television and
$1.395 million for public radio—a total
of $6.895.000. Id. at 15-16.

BMI also submitted that. regardless of
its proposed fee. the Panel should not
set a fee for BMI less than 42.5% of the

3 Public Brozdcasters’ 1995 revenues were the
most recently availabl } to ASCAP
at the time it filed its written direct case.
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combined ASCAP and BMI fees. This

ment was based on BMI's assertion
that 42.5% of the total share of rausic on
public television belonged to BMI. BMI
had no data on its relative share of its
music on public radio. but submitted
that using BMI's music share on public
television was a good proxy for music
on public radio in the absence of any
evidence on the relative shares of
ASCAP and BMI music on public radio.
Id. at 16-17.

C. Public Broadcasters

Public Broadcasters argued that the
best method for determining fair market
value of ASCAP and BMI music was to
use the 1992 negotiated licenses
between Public Broadcasters and
ASCAP and BMI as a benchmark, and
then to adjust for any changed
circumstances. Public Broadcasters
asserted that this was the only method
explicitly encouraged by the framners of
section 118. Id. at 17.

While conceding that there is no
precise definition of “changed
circumstances’ since the 1992
voluntary agreements with ASCAP and
BMI, Public Broadcasters asserted that
changes in their programming
expenditures and music use offered the
best indicators of *’changed
circumstances.” Public Broadcasters
performed an economic regression
analysis with respect to programming
expenditures and found a growth rate of
7.15% from 1992 through 1996. By
mathematically increasing the combined
ASCAP and BMI license fees payable
under the 1992 agreements and
determining that music use did not
change during that time period. Public
Broadcasters advocated a cornbined
ASCAP/BMI license fee for both public
television and radio of $4,.040.000 per
year. Id. at 18. Public Broadcasters then
apportioned this fee between ASCAP
and BMI based upon music usage ancl
determined that BMI's share of music on
public television was 38-40% of the
total music usage. As did BMIL Public
Broadcasters assumed that it was
reasonable to use public television
music usage as a proxy for public radio
music usage. Id. at 19.

D. The Panel's Analysis

After examining the parties’
approaches, the Panel concluded that
**[bjoth general approaches * * * suffer
significant infirmities.” Id. at 19. The
Panel agreed with Public Broadcasters
that previously negotiated licenses with

. ASCAP and BMI were logical starting
points to determine fair market value,
but concluded that the agreements from
1982 through 1997 understate the fair
market value of ASCAP and BMI music.

The Panel also determined that. while !
licenses negotiated with similarly i |
situated parties should be considered,
ASCAP's and BMI's licenses with
commercial broadcasters overstate the |
fair marker value of music on public |
television and radio. Id. at 19-24.
Instead. the Panel adopted its own :
methodology based upon the CRT's!
1978 determination. yielding an anhual’
fee of $3,320.000 for ASCAP,and '
$2,123,000 for BMI.

Because the Panel considered the
voluntary license agreements that Public
Broadcasters negotiated with ASCAP
and BMI for the 1992-1997 license
period to be 2 logical starting point to
determining fair market value, the Panel
first consicdered Public Broadcasters’
approach. The Panel was particularly |
impressed with the fact that the ASCAP'
license agreements contained "1‘10- o
precedent clauses™ which, in essence, .
are staternents that the rates and terins
prescribed in the agreement have no
precedential value in any future
negotiation or proceeding beforea
CARP. These no-precedent clauses were
included in the voluntary agreements at
the insistence of ASCAP. The Panel
concluded that “[t}his clause clearly
evinces an attempt by ASCAP to protect
itself from future tribunals which might.
be tempted to use the prior agreement
as a benchmark: for establishing fair
market value. And such an attermptto |
protect itself is corroborative of, |
ASCAP's genuine belief that the agreed
rates were below fair market value.” Id. .
at 22. The Panel made a similar finding ,
with respect to “‘nondisclosure’, clauses,
included in BMI's license agreements
which forbade disciosure om fterms of
the agreements to the public, including
aCARP.Id. at 22-23. The Panel also
conciuded that the “huge disparity”,
between recent ASCAP/BM{ cornmercial
license rates and the rates for Public
Broadcasters under private agreements |
underscored that the prior agreements
were not indicative of fair market value.
Id. at 23. Therefore, the Panel rejected
Public Broadcasters' approach.

The Panel then focused on ASCAP
and BMI's approach using commercial
broadcaster license rates. The Panel
rejected this approach because, whiie
Public Broadcasters have become more
“commercial”’ in recent years, |. | \
“'significant differences remain which
render the commercial benchmark | |
suspect.” Id. at 24. Commercial, |
broadcasters raise revenues through
advertising and audience share, whereas

‘Public Broadcasters have no uch

mechanism:

In the commercial context. audience share
and advertising revenues are dit rectl‘y

propartional and also tend to rise as
programming costs rise~-increased costs are
passed through to the advertiser. No |
comparabie mechanism exists for Publfc
Eroadcasters. Increased programming costs,
are not automatically accommodated throug;h
market fortes. Contributions from
govemmernt. business. and viewers remain |
voluntary. For these reasons. commercial
rates almost certainly overstate fait market |
value to Public Broadcasters and. even.
restricting the revenue analysis to “private .
revenues,” as did ASCAP. does not fully
reconcile the disparate ec onow'nic rpoderls. |

Id. at 24 (citations omitted}. Lo
Having rejected both sides’ \ roo
approaches, the Panel fashioned its own
benchmark for determining fair market.
value of ASCAP and BMI music. The
Panel’s methodology was based upon
the fundamental assurnption that the fee
set by the CRT in 1978 was the fair
market value of ASCAP music under the
section 118 license as of that time., |
Accor'dmg to the Panel. that assumption
was “an eminently reasonable, and |
essentially uncontroverted, assurnption.
Indeed, this Panel is arguably bound by
the 1978 CRT determination of fair
miarket value of the ASCAP license,” Id.
at 25. The Panel took the 1978 rate and
“trended lit} forward" t0 1996 by , .
adjusting for the change in Public .
Broadcasters” total revenues and the |
change in ASCAP’s music sharg. This |
methodology vielded the fair market
value of an ASCAP license to Public
Broadcasters. The Panel then
deterrnined the fair market value of a
BMI license to Public Broadcasters by
applying its current music use share to
thie license fee generated for ASCAP for
1996. The Panel noted that its .
ni:thqdok)gy was "similar to a]ternate
lyses employed by both ASCAP and
Public Broadcasters to demonstrate the'
reasonableness of their approaches.” Id.
'To “trend forward' the CRT’s 1978 |
ASCAP license fee to the p segoo
CARP divided that fee (§1. ), by
Publi¢: Broadcasters’ total 1978 reve'nues
($552,325.000) and multiplied the result
by Public Broadcasters’ total 1986~
re*venues ($1.955,726), resulting in 2
1996 trended ASCAP license fee” of
$4.426.000. before ad_yustmg the fee to |
take account of a decline in ASCAF's
share of music usage. Id. at 26., |
The Panel determined that the chang¢>
%Pul:)hc Broadcasters' revenues from
1978 to 1996.# along with changes in
music share, were the best mdn‘:atm‘r of '
levant changed circumstances which
required an adjustment to the chosen
benchmark. That is. Public Broadcasters
would likely pay license fees that
constitute the same proportion of their

4 The most recent year for which/data was | I
available 1o the Panel. See footnote 7 infre | !
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total revenues as did the license fees
that they paid in 1978, the last occasion
in which they paid fair market rates. Id.
at 27. The Panel did acknowledge there
was “‘no commonly accepted indicator
that would allow a finder-of-fact to
precisely adjust a fair market value
benchmark to reflect relevant changed
circumnstances,” noting that other
factors. such as revenues, audience
share, programming expenditures. and
the Consumer Price Index have been
used. Id. at 27-28.

Of these. the Panel concludes that revenues
is [sic] the best indicator of relevant changed
circumstances because it incorporates the
forementioned factors and others. Changes in
audience share and programming
expenditures are reflected in revenues.
Changes in revenues over time also serve as
a proxy for an inflation adjustment. While
the CPI gauges inflation at the consumer
level, revenues gauge inflation at the
industry-specific level. Accordingly. in our
analysis. an inflation adjustment from 1978
to 1996 is obviated.

Id. at 28 (citation omitted).

The Panel also determined that it was
more appropriate to use Public
Broadcasters' total revenues, rather than
examine only “private” revenues, as
advocated by ASCAP. There was no
need to confine the analysis to private
revenues, because the Panel did not
accept ASCAP's use of commercial
broadcasters’ rates as the appropriate
benchmark and because the Panel was
concerned with Public Broadcasters’
revenue trends (i.e., increases) over the
relevant period, not with how the
revenues were raised. Id. at 29.

Finally, with respect to revenues, the
Panel explained why it used Public
Broadcasters’ 1996 revenues and 1978
revenues in its formula. Using the 1996
revenue data was important because it
was the most recent data available to the
parties and yielded the most accurate
fee for the 1998-2002 period. Id. at 30.
The Panel aiso rejected Public
Broadcasters' assertion that the Panel
should use Public Broadcasters’ 1976
revenues, which were the most recent
revenues available to the CRT when it
set its fair market value fee in 1978. The
Panel stated that the record did not
necessarily support Public Broadcasters’
assertion and noted that use of 1976
revenues would have actually yielded
higher license fees. Id. at 31.

e Panel then adjusted the figure
produced by its revenue growth
trending formuia to account for changes
in the relative share of ASCAP music
used by Public Broadcasters in 1996 as
compared to 1978. The Panel
determined that “the ASCAP share of
total ASCAP/BMI music used by Public
Broadcasters has declined from about
809%-83% in 1978 to about 60%-61%

in 1996, representing about a 25%
decline in its music share.” Id. at 32.
Accordingly. the Panel made a 25%
downward adjustment to the 1996
trended ASCAP license fee” of
$4.426.000. resulting in an ASCAP
license fee of $3.320.000. Id. at 26. In
order to determine this decline. the
Panel was required to infer the
proportion of music shares between
ASCAP and BMI in 1978 because
evidence of such music shares does not
exist.5 The Panel made this inference
based upon two significant pieces of
record evidence.

First. since 1982, both ASCAP's and
BMI's negotiated fees with Public
Broadcasters reflect relative shares of
about 809%/20% of the music use of
Public Broadcasters. While
acknowledging that the voluntarily
negotiated licenses were not indicative
of fair market value, the Panel was
“persuaded that the consistent division
of fees reflects the parties’ perception of
respective music use shares, as
confirmed by data available to each
party.” Id. at 33. Absent more reliable
information. the Panel presumed that
the 80%/20% spiit that had prevailed
since 1982 also existed in 1978. The
Panel felt buttressed in this assumption
because “in its trending formula,
ASCAP did not hesitate to use its music
use data from 1990 as a proxy for 1978."
Id.

Second, the Panel determined that the
8094/20% split in music share was
corroborated by the fact that in 1978 the
CRT adopted a $1.250.000 annual fee
while being aware that BMI had
negotiated a $250,000 annual fee. The
Panel conciuded, ""presuming the CRT
did not arbitrarily determine fees
without regard to relative music share,
we infer music use shares for ASCAP
and BMI of 83% and 17%. respectively,
for 1978." Id. at 33-34. The Panel then
concluded that ASCAP's 1996 music
share was 609%-61%. based upon an
analysis presented by Public
Broadcasters that it found “more
comprehensive and more reliable” than
BMI's analysis. ASCAP did not present
a music share analysis. Id. at 32 n.42.

The Panel then took the $3.320.000
ASCAP fee and used it to determine

© BMTI's fee. The Panel concluded that

BMTI's music share increased from about
1796-20% in 1978 to about 38%—-40%
in 1996. Selecting 39% as the
appropriate figure, the Panel concluded
that BMI's share of the combined
ASCAP/BMI fees must also be 39%. The
Panei calculated BMI's license fee of
$2.,123.000 by “"[mjultiplying the

s Evidence does exist. however. for the propostion
of music shares for 1996.

ASCAP license fee by .63934.” which
“yields the mathematical equivalent of
39% of the combined license fees of
both ASCAP and BMI (39% x {3.320.000
+2.123.,000] = $2.123.000). Id. at 27 n.
40.

The Panel offered several reasons why
it was appropriate to derive BMI's fair
market value share solely on the basis
of music share. The Panel rejected
ASCAP's assertion that the music
contained in ASCAP's repertory is
intrinsically more valuable than the
music in BMI's inventory. finding no
credible evidence for such a distinction.
Id. at 35.

The Panel also rejected ASCAP and
BMTI's argument that the type of
methodology adopted by the Panel is
impermissible as a matter of law
because section 118 requires that
separate fees be set for ASCAP and BMI
that are based upon separate evaluations
of their respective licenses. The Panel
found no proscription in the statute, the
legislative history. or the 1978 CRT
decision for a methodology which
yields a combined fee, after which the
combined fee is divided between
ASCAP and BMI. While the Panel must
set separate rates for ASCAP and BMI,
the obligation to do so was “wholly
distinct from the methodology we
empioy to determine those fees.” Id. at
36.

The Panel undertook a separate
approach to confirm its results for BMI
by using the rate prescribed by the 1978
BMI negotiated license as a fair market
value benchmark for 1978. The 1978
agreement is the only BMI or ASCAP
agreement that did not contain a “no-
precedent clause™ or “nondisclosure
clause.” However, the Panel did not
accept this figure as representative of
fair market value because the
circumstances surrounding the 1978
negotiation were not sufficiently
explored. Instead. the Panel used the
figure solely for corroborative purposes.
Id. at 36-37.

The Panel used the same methodology
for BMI as it did for ASCAP. dividing
the 1978 BMI license fee by the Public
Broadcasters' total 1978 revenues and
multiplying the result by the Public
Broadcasters’ total 1996 revenues. After
adjusting for the increase in BMI's
music share between 1978 and 1996. the
formula yielded a figure of $2.082.000,
within 2% of the fee adopted by the
Panel under its primary approach. The
Panel noted that it could also “generate
the ASCAP fee from the BMI fee justas
we previously generated the BMI fee
from the ASCAP fee—with similarly
confirming results.” Id.
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In conclusion. the Panel stated that its
methodology yielded what it believed to
be the best result:

In adopting this methodology. we are fully
cognizant of the several assumptions and
inferences required. While we defend these
assumptions and inferences as eminently
reasonable, we must recognize the potential
for imprecision. Such is the hazard of rate-
setting based upon theoretical market
replication. The methodologies advanced by
the parties involve, we believe, less
reasonable assumptions and inferences. We
do not here advance 2 perfect methodology
(none exists), merely the most reasonable and
least assailable based upon the record before
us.

1d. at 38 (citation omitted).
V. The Librarian's Scope of Review

The Librarian of Congress has, in
previous proceedmgs discussed his
scope of review of CARP reports. See,

e.g. 63 FR 25384 (May 8, 199'8) 62 FR
55742 (October 28, 1997); 62 FR 6558
(February 12, 1997); 61 FR 55653
(October 26. 1996). The scope of review
adopted by the Librarian in these
proceedings has been narrow: the
Librarian will not reject the
determination of a CARP unless its
decision falls outside the “zone of
reasonableness’” that had been used by
the courts to review decisions of the
CRT. Recently, the U.S. Court of
Appeals for the District of Colurnbia
Circuit issued its first decision
reviewing a decision of the Librarian
under the CARP process, and articulated
its standard of judicial review for the
Librarian's CARP decisions. National
Ass’'n of Broadcasters v. Librarian of
Congress, 146 F.3d 907 (D.C. Cir. 1998)
(NAB). The court’s determination is the
pronouncement on the judicial standard
of review in CARP proceedings, and
warrants a consideration by the Register
and the Librarian as to what efféct, if
any. the decision has on their review of
a CARP decision.

NAB involved distribution of cable
royalties for the 1990-1992 period. In
that proceeding, the Librarian adopted
the determination of the CARP, with
some modifications, and explained why
the CARP did not act in an arbitrary
manner, or contrary to the provisions of
the Copyright Act, that would have
required a rejection of its report. The
court reviewed the Librarian’s decision
in accordance with 17 U.S.C. 802(g).
which provides that the court may only
modify or vacate the Librarian’s
decision if it ﬁnds that he “acted in an
arbitrary manner.” The court undertook
a discussion of how its review of the
Librarian’s decision under the section
802(g) arbitrary standard was different
from its review of CRT determinations

under the arbitrary standard set forth in :
chapter 7 of title 5 of the United States
Code (i.e.. the Admi nistrative Procedure
Act).

After a lengthy discussion of its prior
review of CRT determinations. and the
amendments made to title 17 by the
Copyright Royalty Tribunal Reform Act
of 1993 which eliminated the CRT and
replaced it with the CARP systern. the
court determined that Congress did
intend to change the scope of judlcxal
review of the Librarian’s CARP | |
decisions: o

We conclude that our review of the
Librarian's distribution decision under
subsection 802(g) is significantly more
circumscribed than the review we made of
the Tribunal decisions under section 810; As ;
aresult, in applymg the * axbmary manner
standard set forth in subsection 802(). we
will set aside a royalty award only if'we |
determine that the evidence before the
Librarian compels a substantially different
award. We will uphold a royalty award if the
Librarian has offered a facially plausible .
explanation for it in terms of the record |
evidence. While the standard is an
exceptionally deferential one, we think it'is
most consistent with the intent 6f the |
Congress as reflected in the language.
structure and history of the; 1993 Act.

146 F.3d at 918. oo

Quite naturally. the principal focus of
the NAB decision is on the court's |
review of the Librarian's decision, not
the Librarian’s review of the CARP
determination. The court dicl state,
however, that the word "arbitrary’” that !
appears in section 802(f) of the |
Copyright Act (which giVes the court/its |
review authority). and theword | |

“‘arbitrary” that appears in section
802(g) (which gives the Librarian his
review authority) are "'not coextensive.” !
id. at 923. The court further hoted that |
the difference “is not a surprising !
adrninistrative arrangement given the
bifurcated review of royalty awards |
(first by the Librarian and then by this
Court) and the deference to be accorded
the Register’s and the Librarian’s
expertise in royalty distribution.” Id.
But the court did not say how exacting
the review of the CARP report by the
Librarian and the Registé¢r should be.

Although the NAB court does not |
elucidate the standard of review to be
applied by the Librarian/and the| |
Register, it does imply a difference
between that review and the court’s. If
the Librarian's CARP detisions are
entitled to an unusually wide level of
deference. then his level of scrutiny of
a CARP's decision must be higher than
that which the court will apply to his
decision.

The Register and the Librarian:do not :
interpret the court’s statéments to mean |
that they must engage in'a highly

exacting review. The courtdid | | |
acknowledge that the CARP. not the
Register or the Librarian, is the fact: |
finder in CARP proceedings and “is in
the best position w© weigh evidénceland!
gauge credibility.” Id. at 923. n/13. ! !
Moreover. the court stated that the
Librarian would act arbitrarily if
“without explanation or adjustiment. he’

- adopted an award proposed by the | |

Panel that was not supported by any
eviderice or that was based on evidence'
wl‘nch‘ could not reasonably be
interpreted to support the award.” Id. at

. 923. It must be remembered that section

802(f) provides that the Librarian shall |
adopt a CARP’s determination unless he
finds that it acted arbitrarily or contrary:
tothe Copyright Act.

‘The Register and the Librarian

* conciude that their scope of review as |
' annoufnced in prior decisions remains |

an appropriate standard. That is, the

. Register and the Librarian will review |

thn° deusm»n of a CARP under the same :
a‘rbm‘ary standard used by the courts
to review decisions of the CRT. If the
CARP determination falls within the
*zone of reasonableness.” the Librarian'

will not disturb it. See National Cabie

' Television Ass'n v. Copyright Royalty

' Tiibunial, 724 ¥.2d'176, 182 (D.C. Cir.
1983) (NCTA v. CRT). It necessarily.
foflow‘s that even when the Register and

the Librarian would have reachpd
* conclusions different from the

conclusions reached by the CARP, | |
nevertheless they will not distufb the !
CARP’s determination unless they
conclude that it was arbitrary or

! contrary to law. This standard is higher
© than the court’s review announted in

NAB, yet is consistent with the !
prpv:s;ons of section 802(f). '

VI. Rmew of the CARP Report‘

Section 251.55(a) of the Library's’
rules provides that **{a]ny party to the
proceeding may file with the Librarian
of Congress a petition to modify orset :
aside the determination of a Copyright

' Arbitration Royalty Panel within 14

days of the Librarian's receiptof the |
panel's report of its determination.™ 37

+ CFR 251.55(a). Replies to petitions to
| modify are due 14 days after the filing !

of the petitions. 37 CFR 251.55(b).
‘The followirnlg parties filed petitions

to modify: ASCAP, BMI. Public!

Broadcasters, and SESAC. Inc. | [ [

' (“SESAC"). Replies were filed by
1 ASCAP, BMI, Public Broadcasters and !
SESAC. i

ASCAP, BML and Public: Broadcasters

: all attack the Panel’s adopted

methodology as arbitrary and contrary
to law, and each urges the Librarian to
substitute his determination based upon

i that party’s respective rate proposals.
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SESAC filed a petition to modify for
the limited purpose of challenging a
certain statement made by the Panel in
a footnote of its report regarding music
use by Public Broadcasters.¢

VII. Review and Recommendation of
the Register of Copyrights

As discussed above, the parties to this
proceeding submitted petitions to the
Librarian to modify the Panel's
determination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what
evidence and issues in this proceeding
require scrutiny. The law gives the
Register the responsibility to make
recommendations to the Librarian
regarding the Panel's determination. 17
U.S.C. 802(f): and in doing so, she must
conduct a thorough review.

Prior to reviewing the Panel's report
and the parties’ objections. the Register
makes two important observations.
First, the Register’s review is confined
to what the Panel did. not what it could
have done. As described above, ASCAP,
BMI. and the Public Broadcasters each
proposed their own methodology-—
their own mathematical formula—for
calculating the appropriate annual
royalty fees for the 1998-2002 period.
The Panel, however, adopted its own
methodology. It is this methodology that
the Register will review to determine
whether it is arbitrary or contrary to law
as provided by section 802(f) of the
Copyright Act. The Register will not
consider what the Panel could have
done or what a party asserts it should
have done, even if, had she heard this
proceeding in the first instance. she
would have chosen another
methodology. Only if the Register
determines that the Panel’s
methedology is. in whole or in part,
arbitrary or contrary to the Copyright
Act will she recommend another
methodology. If one or more aspects of
the Panel’s methodology is flawed, yet

¢ SESAC objects to footnote 10 on pege 6 of the

Panel's report wherein the Panel st2tes that “[tjhe
repertory of the third performing rights
organization. SESAC. not a party to this proceeding,
comprises only about one-haif of one percent of
PBS's music use.” The task of the Register and the
Librarian in CARP proceedings is to review CARP
decisions. not to make corrections or modifications
to statements made by the Panel at the behest of -
nonparties. However, the Register and the Librarian
note that the Panel’s statement regarding the music
share of SESAC. a nonparty. is patently obiter dicta,
and has no precedential value in this proceeding or
future section 118 proceedings. The better practice
in future proceedings would be for the CARP to
avoid making statements that might be interpreted
as affecting the rights or status of a nonparty. The
Register notes that the parties to this proceeding
expressly did not object to SESAC’s petition to
modify.

the methodology as a whole withstands
scrutiny. then the Register will
recommend changes so that the Panel’s
approach conforms with section 802(f).
I’ and only if, the Panel's methodology
is fundamentally flawed will the
Register recommend that the Librarian
reject the Panel's approach in its
entirety and adopt a different
methodology for fixing the section 118
royalty fees. See 63 FR 25398-99 (May
8. 1998).

Second. the Register embraces the
proposition that rate adjustment
proceedings are not precise applications
of mathematical formulas which yield
the “right” answer. The Panel
acknowledged this by observing that its
methodology is not perfect. but is
“merely the most reasonable and least
assailable based upon the record.”
Report at 38. The courts have also
acknowledged that rate adjustments in
the compulsory license setting involve
estimates and approximations. See
NCTAv. CRT. 724 F.2d at 182 ("The
Tribunal's work * * * necessarily
involves estimates and approximations.
There has never been any pretense that
the CRT's rulings rest on precise
mathematicai calculations; it suffices
that they lie within the ‘zone of
reasonableness.” ). Therefore. in
reviewing the various aspects of the
Panel'’s selected methodology in this
proceeding. and as a whole. the Register
will not recommend rejecting the
Panel'’s conclusions unless they draw no
support from the record and are based
upon irrational estimates or
approximations.

A. Objections of ASCAP and BMI

ASCAP and BMI raise numerous
objections to the Panel’s methodologies
and recommend that the Librarian adopt
their respective approaches as the
means of assessing fees in this
proceeding. Because several of ASCAP's
and BMI's objections overlap. they are
addressed here in a single section.

1. The 1978 CRT fee was not a fair
market value fee. The Panel accepted
the CRT's $1.25 million fee as
representing the fair market value of
ASCAP music in 1978. BMI disputes
this and offers several reasons why it
considers the 1978 fee not
representative of fair market value. First.
BMI notes that the approach advocated
by ASCAP to the CRT in 1978 took the
rates paid by commercial broadcasters
and discounted them by a range of 20%
to 50%. This, in BMI's opinion.
demonstrates that ASCAP was offering
Public Broadcasters a subsidy. BMI
Petition to Modify at 22. Second. BMI
notes that representatives of ASCAP
stated in an article appearing after the

1978 decision that they wanted to give
Public Broadcasters a discount for the
first 19781982 licensing period. Id.

Third, BMI notes that the CRT stated
that it did “not intend that the adoption
of [the $1.25 million fee] should
preciude active consideration of
alternative approaches in a future
proceeding.” Id. at 23 (quoting 43 FR
25089). BMI suggests that this statement
is evidence that the CRT considered its
fee to be “experimental.” and, therefore,
not fair market vatue. Id. at 23-24.

BMI submits that the Panel should
have engaged in its own independent
analysis of whether the 1978 fee
represented fair market value before
accepting the CRT figure. Failure to do
so is, in BMI's view, arbitrary action.
BMI asserts that it would have
submitted information to the Panel on
the inappropriateness of using the 1978
fee as a benchmark. if it had known that
the Panel would reject BMI's
methodology in favor of using the 1978
fee. BMI. therefore. charges that it was
denied the opportunity to rebut use of
the 1978 fee, particularly since it was
not a party to the 1878 proceeding.

Recommendation of the Register

The Panel did not act arbitrarily in
accepting the 1978 CRT fee as the fair
market value of ASCAP music for that
period. The CRT plainly acknowiedged
in 1978 that it was required to adopt a
royalty fee that represented the “fair
value” of ASCAP music, and stated that
the $1.25 million fee was a “'reasonable”
fee that accomplished that task. 43 FR
25068 (June 8, 1978). The anecdotal
evidence offered by BMI as to ASCAP's
intentions in 1978 is far from conclusive
proof that the 1978 fee was not fair
market value, and was in fact a subsidy
for Public Broadcasters. Furthermore.,
the Register is not persuaded that the
CRT's staternent that its fee did not
*preclude active consideration of
alternative approaches in a future
proceeding” is evidence that the CRT
was adopting a fee less than fair market
value. Rather, the CRT seemed to be
stating that there may. in the future. be
better ways to calculate fair market
value, but the fee adopted by the CRT
was nevertheless the most
representative of fair market value for
that proceeding.

Concluding that the CRT's fee was not
the fair market value of ASCAP music
in 1978, or insisting that the Panel
should have conducted its own study as
10 what was the fair market value of
ASCAP music in 1978, would be
dangerous precedent. Such an approach
would encourage collateral attack on ail
previous decisions of the CRT and the
CARPs. No future CARP couid rely on
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the determination of this Panel or any
other in attempting to reach its fair
market value assessment under section
118. This is not to say that a prior
decision of the CRT or CARP cannot be
questioned by future parties and, if
clearly demonstrated to be in error,
rejected by a CARP. Nor shouid a future
CARP ever be required to base its
evaluation of “fair market value” on a
previous determination of fair market
vatue by the CRT or a previous CARP.
But the Register does not recommend
declaring. based on unconvincing
evidence, that this Panel acted
arbitrarily in accepting the CRT’s 1978
fee.

The Register is also not persuacled
that BMI has been denied an
opportunity to chalienge the validity of
the 1978 CRT fee. It is true that BMI did
not know. until the Panel released its
decision, that the Panel would use the
1978 fee as a basis for adopting its
current fee. However, that will virtually
always be the case in a rate adjustment
proceeding or distribution proceeding
when a CARP utilizes its own
methodology as opposed to one offered
by the parties. The Register will not
reject the methodology of a Panel
simply because the parties were not
presented with the opportunity. during
the hearing phase. to criticize and attack
the Panel’s chosen methodology. To do
otherwise would effectively preclude a
Panel from adopting a methodology |
other than one proposed by the parties.

Furthermore, the 1978 fee was very
much a part of the record in this
proceeding. The existence of the fee and
the CRT decision adopting it were
recognized and acknowledged by all
parties to this proceeding, including
BMI. ASCAP used the 1978 fee in its
alternative methodology to verify the
accuracy of its primary methodology.
That BMI did not mount a serious
evidentiary challenge to the accuracy of
the fee is not due to lack of opportunity.

2. The Panel incorrectly used Public
Broadcasters’ 1978 revenues, rather than
their 1976 revenues. Both ASCAF and
BMI make this accusation. In order to
“trend forward™" from the $1.25 million
1978 ASCAP award, the Panel began
with Public Broadcasters’ 1978 annual
revenues (the Panel’s equation is fair
market value in 1978 divided by 1978
Public Broadcaster revenues, or $1.25
million/$552.325 million). Report at 26.
ASCAP and BMI assert that use of
Public Broadcasters’ 1978 revenues is
flawed because the CRT did not have
these revenue figures when it calculated
the $1.25 million fee. Rather. the most
recent figure available to the CRT was
Public Broadcasters’ 1976 revenues,
which were $412.2 million. ASCAP

notes that because the Panel used 1978 |
revenues instead of 1976 revenues. the |
effective rate of the 1978 rate is reduced.
thereby devaluing the CRT's 1878 ‘
determination.

The effective rate of the 1978 CRT:
decision is, according to ASCAP. |
expressed as a percentage relative to;
Public Broadcasters’ revenues. ASCAP
Petition to Modify at 6. The §1.25
million fee divided by $412.2 million
{the 1976 revenues) yields an effective |
rate of .303% of revenues. According to .
ASCAP, this means that the CRT in
1978 intended to give ASCAP a fee that
represented .303% of Public . |
Broadcasters’ most recently known
revenues (i.e., the 1976 revenues). By |
using the 1978 revenues, the Panel
reduced the effective rate t0.22% ($1.25
million divided by $552.325 million), |
which is not what the CRT intendedito |
award. Both ASCAP and BMI assert that
the Panel should have used the 1976 |
revenues and “trended forward™ from
there in orcler to maintain the effectiv:
rate of the CRT decision. :

BMI asserts that there is another
reason for using the 1976 data. As was |
the case for the CRT, the Pantel used | |
data to set a royalty fee beginning in:
1998 that was only as recent as 1996.7
The Panel’s methodology takes account |
of only an 18-year period, 1978-1986. |
BMI submits that the Panel should have |
taken account of a 20-year period. 1976
1996, in order 1o obtain 2 more accurate |
trend and to make up for the lack of data;
for 1997 and 1998. BMI Petitionito |
Modify at 28.

Recommendation of the Regfistef

The Register determines that the
Panel did not erT in using Puyblic | |
Broadcasters’ 1978 revenues, as opposed,
to 1976 revenues, as the basis of its -
trending methodology. If it could be:
conclusively demonstrated that the CRT),
used Public Broadcasters’ revenues as
the means of fashioningthe $§1.25
million 1976 fee, ASCAP and BMTI's
argument woulid be more persuasive. |
That is not, however, the case. Although.
the CRT “examined anumberof 1 |
formulas.” it concluded! “"there is noione!
formula that provides the ideal solution.
especially when the determination must|
be made within the framework of a
statutory compuisory license.” 43 FR |
25069 (June 8, 1978). Although the CRT
had Public Broadcasters® 1976 revenues
before it, it is unclear what, if any, use |
it rnade of the data. The:CRT said

7 At the time of filing of written direct cases in |
this proceeding. ASCAP and BMI had daw of Rublig
Broadcasters’ revenues only up to 1395. However,
Public Broadcasters introduced their 1996 revenues
as part of their case. See Publi¢ Broadcasters Direct |
Exhibit 4. ! ! ! ! !

¢

nothing about the $1.25 million fee:
representing a:.303% effective rate of
Public Broadcasters’ revenues, nor is
there any indication in the 1978
decision that the CRT was attempting to
establish a fixed effective rate. ASCAP's
argument presumes that the CRT did
use a mathematical formuia in adopting
a fee, even though the decision suggests
the contrary.

What is clear is thatthe CRTi | |
determined that the $1.25 million fee
was the fair market value of ASCAP
music in 1978, even if it did use data
from 1976. Id. The Panel reached the |
same ¢onclusion by stating'that “the
blanket license fee setby the CRT in |
1978. for use of the ASCAP repertory by
Public Broadcasters, reflects the fair
market value of that license as of 1978."f
Report at 25 (emphasis;added). If $1.25
million represented fair market value in
1978, then it was reasonable for the:
Panel to begin its analysis using Public |
Broadcasters’ revenues from that same

. year, whether or not the CRT had access

to such data. The Panel stated that it felt
“comfortable" doing this because Dr.
Adam Jaffe, Public Broadcasters’ 1
economic expert, had taken a similar
approach in a different context. Report
at 31 (Dr. Jaffe’s formula used the 18992-
1997 voluntary agreements with ASCAP
and adjusted for changed circumstances
from 1992, even though the parties :
presumably negotiated the 1992 ©
agreernent using only 1991 data}. The |
Register sees nothing in the recbrd that |
indicates it was arbitrary to take this
approach.

'BMI’s argument that the Panel shouid
have considered changes in revenues
over a 20-year period, rather than 18 |
years. to account for the lack of :
information for 1998 Public ' !
Broadcasters’ revenues, also has no
merit. It will probably always be the
case in a section 118 proceeding that |
data regarding revenues will not be.
completely current. Use of the Public
Broadcasters' 1998 revenues, or 1887
revenues for that matter, would vield a.
fair market value fee that might be even
more accurate than the Panel's.
However, that data was simply! !
unavailable. The Panel could have | |
considered a 20-year period as a rough
means of adjusting for lack of 1998 data.
The fact that it did not. do so was not |
arbitrary.? o

:3. The Panel did not provide for fee
adjustments during the 1998-2002, |
period. ASCAP argues thatitwas | |

s Furthermore. the Register questions the :
perceived accuracy of starting with 1976 dataasa
means of compensating for lack of 1998 data. The
only thing this approach guarantees is ailarger fee |
since it is known that Public Broadicasters’ revenues
were iess in 1976 than they were in 1878.
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arbitrary for the Panel not to provide for
interim adjusuments to the ASCAP fee
for each year of the 1998-2002 license
period. ASCAP notes that the CRT
provided for annual adjustments for
inflation through use of the Consumer
Price Index (“*CPI™) in its 1978 decision.
and that the Panel should have, ata
minimum, provided for similar
adjustments. As an alternative to using
the CP1. ASCAP recommends that the
effective rate of the CRT's 1978 decision
(.303% of Public Broadcasters’ 1976
revenues) be applied to Public
Broadcasters’ revenues for each year of
the 1998-2002 period to determine an
annual fee.

Recommendation of the Register

The Paneli considered whether to
provide cost-of-living adjustments and
expressly decided not to do so.
concluding that “[gjiven the inherent
vagaries and imprecision of estimating
fair market value in an imaginary
marketplace. we are comfortable
concluding that the rate yielded for
1996 reasonably approximates a fair
market rate for the entire statutory
period.” Report at 31.

The Register cannot say that the
Panel’s conclusion was arbitrary. The
Panel recognized that the methodology
it used to set the fees was based on
“several assumptions and inferences”
which, although “‘eminently
reasonable” created a “‘potential for
imprecision. Such is the hazard of rate-
setting based upon theoretical market
replication.” Report at 38 (citing NAB,
146 F.3d at 932). The Panel admitted
that it was not “advanc{ing] a perfect
methodology (none exists), merely the
most reasonable and least assailable
based upon the record before us.” Id.

The Panel also observed that the 1996
Public Broadcasters' revenue figures
that it used in determining the fee may
have been somewhat overstated due to
changes in accounting procedures. Id. at
30. Based on this finding and the
CARP’s determination that use of
revenues account for inflationary
changes (id. at 28), the Register cannot
say that the Panel was arbitrary or
unreasonable in deciding not to provide
for annual adjustments. in fact. the
Panel's assessment that the 1996
revenue figures may have been an
overstatemnent only supports its
conclusion that no annual adjustment
was necessary.

Certainly. the Panel could have
required annual adjustments of
ASCAP's fee based on annual changes
in Public Broadcasters’ revenues, as
ASCAP now requests. But it was not
required to do so, given the absence of

record evidence compelling such a
result.

4. The Panel arbitrarily excluded
Public Broadcasters’ ancillary revenues
from their calculation. ASCAP asserts
that the Pane] excluded without
explanation $122 miltion in “ancillary™
revenues earned by the Public
Broadcasters in 1996. “Ancillary”
revenues, according to ASCAP. are
comprised largely of the sale of public
broadcasting merchandise such as
videos, audiotapes, toys and books.
ASCAP submits that ancillary revenues
must be included in the Panel's
calculation because the Panel
acknowledged that gross revenues of
Public Broadcasters were the best
indication of their ability to pay.
According to ASCAP. Public
Broadcasters’ 1996 revenues should be
$2,077.776,000, instead of the
$1.955,726.000 figure used by the Panel.
ASCAP Petition to Modify at 8.

Recommendation of the Register

In discussing what comprised the
Panel’s determination of Public
Broadcasters’ 1996 revenues, the Panel
stated that they were excluding “all "off
balance sheet income’ such as revenues
derived from merchandising, licensing,
and studio leasing.” Report at 30 (citing
ASCAP Direct Exhibit 301 and ASCAP’s
Proposed Findings of Fact and
Conclusions of Law (PFFCL)). While a
specific explanation for exclusion of
such income would be desirable. the
Register does not find the Panel acted
arbitrarily. First, the Register does not
agree with ASCAP’s conclusion that the
Panel was setting Public Broadcasters’
1996 revenues as gross revenues from
all sources. The Panel stated that it was
using Public Broadcasters' total
revenues, and cited CPB's fiscal year
1996 report for that figure. Report at 26.
As ASCAP acknowledges, CPB does not
include ancillary income in its
calculation of annual revenues. ASCAP
PFFCL at 39, g 94. The total revenues
figure, therefore, expressly did not
include ancillary income.

Second. the Register concludes that it
was reasonable for the Panel to exclude
ancillary income. Merchandising of
toys, tapes and books, and leasing
studio facilities to others, are not part of
the business of broadcasting music on
public broadcasting stations. CPB
apparently acknowledges this point as
well, excluding ancillary income from
its report of Public Broadcasters’
revenues because ancillary income does
not form a basis for awarding grants to
Public Broadcasters. Id. ASCAP has
failed to demonstrate that Public
Broadcasters’ activities such as selling
books and toys are so closely tied to

broadcasting activities that their
revenues must be included in broadcast
revenues. See Transcript (Tr.) at 1722
(Boyle)(stating that off balance sheet
items “"'may or may not be relevant” in
calculating Public Broadcasters’
revenues).

5. The Panel arbitrarily concluded
that overall music use remained static
since 1978. Both ASCAP and BMI argue
that it was arbitrary for the Panel to
conclude that overall music use
remained relatively constant from 1978
to 1996, given the fact that there was no
reliable music use data available until
1992. ASCAP asserts that “[i}f there is
no evidence to support an adjustment,
the adjustment cannot be made. no
matter how relevant it might be.”
ASCAP Petition to Modify at 14. Both
ASCAP and BMI submit that the record.
in fact, belies static music use. noting
that there are many more public
broadcasting stations. and consequently
more progeams broadcast, since 1976
and that the total volume of music use
must therefore have increased
substantially. BMI goes on to state that
the record supports that, since 1992, use
of BMI music has increased an average
of 10% on public broadcasting stations,
and that the Panel should have factored
this into its analysis and awarded BMI
a greater fee.

Recommendation of the Register

As described above. the Panel’s
methodology “trends forward™ the
CRT's 1978 fee and adjusts for changes
in the relative shares of ASCAP and BMI
music used by Public Broadcasters since
1978. The Panel did. however. consider
whether any change to the methodology
was required to account for changes in
overail music usage since 1978.
Evaluating the scant evidence on the
subject, the Panel concluded:

We find the music analyses presented by
Public Broadcasters to be the most
comprehensive and reliable. No credible data
is available with respect to any trend in
overall music usage by Public Broadcasters
since 1978. However, we accept Public
Broadcasters’ conclusion that overall music
usage has remained constant in recent years.
Given the dearth of empirical. or even
anecdotal. evidence to the contrary. itis
reasonable to presume that overall music
usage by Public Broadcasters has remained
substantiaily constant since 1978. See
ASCAP PFFCL 152 (“{Tlhere is no evidence
in the record that total music use on the
{Public Television and Public Radio] Stations
has changed significantly since 1978.")
Report at 31-32 (citations omitted).

BMI and ASCAP attack the Panel's
conclusion regarding music use,
arguing, in essence, that the Panel is
forbidden from fact-finding in the
absence of thoroughly comprehensive
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record evidence. The Register cannot
accept ASCAP and BMI's argument in
this instance. There is no question that
record evidence of music use prior to
1992 would place the Panel’s
conclusion on firmer ground. Complete
and comprehensive evidence will
always increase the accuracy of CARP
decisions, but it is often such evidence
does not exist, or is not presented in a
CARP proceeding. See. e.g.. 62 FR 54757
(October 28, 1997) (rejecting satellite
carriers’ argument that Panel decision
must be rejected because satellite
carriers had no access to evidence to
rebut copyright owners' contentions).
The Register believes that it is
acceptable, given the inherent lack of
precision of these proceedings. for a
Panel to make reasonable inferences
based on an examination of the best
evidence available. The Panel’s
inference regarding music use satisfies
this requirement.

In drawing its inference, the Panel
examined the best evidence it had
available to it: the music use analyses of
the parties from 1992-1996. The Panel
adopted Public Broadcasters’ analysis as
the “most comprehensive and reliable.”
Report at 31. The Panel concluded that
Public Broadcasters’ analysis
demonstrated that overall music use in
recent years has remained relatively
constant. The Register has no grounds to
question this finding. See. 61 FR 55663
(October 28, 1996) (“the Librarian will
not second guess a CARP’s balance and
consideration of the evidence, unless its
decision runs completely counter to the
evidence presented to it.”) Given that
music use was static for a period of five
years, the Panel reasonably inferred that
this trend was predictive of music use
from 1978 to 1991. The inference was
backed by ASCAP's staternent in its
proposed findings that “there is no
evidence in the record that total music
use on the Stations has changed
significantly since 1978. Nor is there
any evidence in the record that the
Stations’ broadcasts of ASCAP music
over the same period have changed
s:gruﬁcantly either in quality or
quantity.” ASCAP PFFCL at 152, 432.
The five-year period. coupled with
ASCAP's statement, provide sufficient
support for the Panel’s presumption

mﬁrdmg music use.
oreover, the Register does not find

that ASCAP's and BMI's assertions
regarding the increase in the number of
public broadcasting stations and
programs broadcast require rejection of
the Panel's inference. Both ASCAP and
BMI presume that there is a direct
correlation between number of stations
and broadcast hours and the amount of
music used. This certainly is a

reasonable conclusion, butiit isnota
necessary one. It could. for example, be.
the case that public broadcasting
stations prior to 1992 used far greater
arnounts of music than do public
broadcasting stations today. Public
Broadcasters' evidence tends to support
that conclusion. See Public Broadcasters
PFFCL at 50-51, §17112-113. In sum. the
Register will not, in the absenceof |
concrete evidence to the contrary, allow
an inference drawn by a party to trump |
an inference drawn by a Panel.s 1
6. The Panel's depenidence on music |
share is irrelevant and unsupported by |
section 118. ASCAP submits that | !
section 118 uncontrovertedly provides :
that copyright owners of musiciare | |
entitled to compensation for use of their
music by Public Broadcasters. The :
Panel's reliance on music shareas ©
opposed to music use. ASCAP insists, is
irrelevant because music share does not
necessarily have any correlation to
music use. Further, ASCAP submits that
reliance on music share is ¢onuary to
section 118 because music share @
presumes that ASCAP and BMI music i.,
interchangeable, whereas section 118
requires establishing sépardte rbyalty |
fees for both catalogues of rusic. | !

Recommendation of the Register

The Register determines that the
Panel's use of music shares to adjust for
the amourit of ASCAP and BMI music
used on public broadcasting stations |
since 1978 is not contrary to section
118. The Pane} addressed ASCAP's.

contention that its methodology was |
contrary to section 118'when it'stated: '

[Bjoth ASCAP and BMI argub that t.he‘typé
of methodology we advance here is:
impermissible. as a matter of law. because |
Section 118 requires that separate fees be set
for ASCAP and BMI that are based upon !
separate evaluations of their respective
licenses. The legislative history behind |
Section 118, they argue, p, ibes any |
methodology that yields a combined fee, aﬁe
which the combined fee i$ divided between |
ASCAP and BMI. The Panel finds ro support
whatever for this position'in the legislative
history of Section 118. the express language !
of the statute itself. or in the 1978 CRT
decision cited by ASCAP. It is undisputed
that the statute reguires the Panel to set
separate rates for ASCAP and BMI but that |
is an obligation wholly d:;stmcx frommthe
methodology we employ determine those '
fees.

Report at 3536 (footnotes omitted).
(citations omitted). The Register agrees..
The Register also concludes that the |
Panel’s use of music shares is not ‘
arbitrary. The Panel used mus:c shares
*Given that the Register acceps xhe Panel s,
determination that music use ‘has fiot increased. the
Register rejects BMI's request for ah adjustment to |
account for a ten percent increase in its musid use. |
L4

to gauge changed circumstances since
1978. determining that the amount of -
ASCAP music, relative to BMlmusic. |
had declined from 1978. This §s wholly
consistent with the Panel’s adopted
methodology. and isoneofthe | |
mechanisms necessary to that analysis:
to account for changed circumstances.

7. There is insufficient record
evidence 1o support the Panel’s :
inferential findings regarding music |
share; ASCAP and BMl argue that,) |
assuming music share is relevant to the
Panel’s methodology. the absence of
evidence for music shares prior to 1992
prevented the Panel from inferringithe |
shares of ASCAP and BMI musicon |
public broadcasting in 1978.
Recommendation of the Register |

. For the reasons stated in A5. supra.
the Register will not questiona | |
reasonable inference of the Panel | |
provided that it draws support frorn the
existing record. The Panel determined |
that the ratio of ASCAP to BMI music
in 1978 was in the range of 80,20 tp 83/
17. Report at 32. The Panel based this
determination on the fact that, since |
1981, both ASCAP and BMI negonated
fees that consistently reflected that
share of music. The Panel stated that
*“we are persuaded that the consistent !
division of fees reflects the parties”
perception of respective music use |
shares. as conﬁrmed by data available to
each party.” Id. at 33.,

The Panel also presumed music . .
shares from 1978 to 1981 were at the |
same ratio. in.the absence of evidence |
to the contrary. The Panel reasoned that
this presumption was corroborated by
the fact that the CRT, in awarding -
ASCAP a $1.25 million fee in 1978, was
aware that BMI had negotiateda ,
$250.000 fee. The Panel also relied on |
the fact that ASCAP itself used 1880
music use data as.a proxy for 1978 data.
See ASCAP PFFCL at 116, 9266, n.6
(“Because reliable music use data were
not available for 1978, ASCAP reln*d on
music use data starting from 1990, the \
first ASCAP distribution survey year for

. which detailed information was readily

retrievable. Thus. the trended fee
assumes that music use on Stations did
not change substantially from 1978 to -
1880 {and there is no evidence in the
record to contradict that assumption.”)).
The Register determines that these
pieces of record evidence :support the -
reasonableness of the Panel's | |
presumptions regarding music share in
1978.

! ASCAF also argues that the Panel's

spht of approximately 80/20 is
inaccurate because the Panel mxstakenly
assumed that ASCAP relied upon its |
music share as a basis: for negotiating its
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fee in 1982, 1987 and 1992. when in fact
it did not. The record appears far from
clear on this point, particularly since
Public Broadcasters submit that music
share was important to them in
negotiating the licenses. See Tr. at
2619-21 (Jameson). It is clear that BMI
used its relative music share in
negotiating its licenses with Public
Broadcasters. See, Tr. at 3389
{Berenson). In any event, the Register
agrees with the Panel that it was the
parties’ perceptions as to their music
shares during their negotiations that is
relevant:

It is important to note that whether the
music use shares we have adopted are
actually accurate is not critical to our
analysis so long as the parties perceived them
to be accurate at the time they negotiated the
agreements. As we have repeatedly expressed
herein, our task is to attempt to replicate the
results of theoretical negotiations. If the
parties were to use the 1978 license fee as a
benchmark, we have no doubt that the
resulting fees from such negotiations would
reflect the parties’ perceived change in
ASCAP's music share since 1978, just as they
would reflect the parties’ perceived change in
Public Broadcasters' total revenues.

Report at 34.

8. It was arbitrary for the Panel to
infer music share on public radio when
no evidence of music use on public
radio was presented. ASCAP faults the
Panel’s use of music share on public
television as a proxy for music share on
public radio. ASCAP argues that the
Panel'’s citation to the negotiated

"licenses’ historical use of television

music use data as a proxy for radio is
inappropriate because the Panel
determined that those agreements are
not representative of fair market value.
Further, ASCAP submits that there was
no probative evidence adduced that
ASCAP ever acquiesced to the use of
television data as a proxy for radio data.
ASCAP Petition to Modify at 19.

Recommendation of the Register

The Register determines that the
Panel's use of television data as a proxy
for radio data is not arbitrary. The
Panel's statement that Public
Broadcasters and ASCAP and BMI used
television music data as a proxy for
radio data (since no party keeps track of
music usage on public radio) was based
on the testimony of Paula jameson,
Public Broadcasters’ then general
counsel, who participated in the fee
negotiations. Tr. at 2621-23 (Jameson).
Although ASCAP asserts that there is
testimony to the contrary, the Register
will not disturb the Panel’s evaluation
of testimony in the absence of
compelling grounds to do so. See. NAB,
146 F.3d at 923. n.13 ("“The Panel. as the

initial factfinder. is in the best position
to weigh evidence and gauge
credibility ™).

9. The Panel made an arbitrary
assumption that Public Broadcasters
should pay the same rate of revenue
now as they did in 1978 despite their
increased commercialization. BMI
charges the Panel with failure to include
an adjustment in its methodology to
account for Public Broadcasters’
increased commercialization. BMI notes
that the Panel did recognize the
increased commercialization, and
acknowledged that such
commercialization might justify the
need to narrow the divergence between
fees paid by Public Broadcasters and
commercial broadcasters, but then did
not do anything about it. BMI submits
that using Public Broadcasters’ private
revenues since 1978, as opposed to total
revenues, “'is a reasonable way to take
into account the increased
commercialization of public
broadcasting in setting a rate based on
the 1978 CRT fee.” BMI Petition to
Modify at 37.

Recommendation of the Register

While the Panel did observe that
Public Broadcasters have become more
commercialized in recent years, and that
such a convergence between public and
commercial broadcasting “may" justify
a narrowing of the gap between the fees
paid by Public Broadcasters and
commercial broadcasters, that
observation does not compel an
adjustment to the Panel’s methodology.
The Panel also concluded that
significant differences between Public
Broadcasters and commercial
broadcasters remain. See Report at 24
{*Though corporate underwriting may
superficially resemble advertising
* * * the relevant economics are quite
different”). Indeed. these differences
specifically led the Panel to reject
commercial fees as the benchmark for
setting Public Broadcasters’ fees. Id.

Moreover, the Panel expressity
rejected the use of private revenues in
its methodology as the means of
accounting for increased Public
Broadcasters’ commercialization:

[W}hen performing a trending analysis
based upon the 1978 Public Broadcasters’
rates. there is no need to restrict the analysis
to private revenues because the methodology
does not employ any data from the
commercial context. In this instance, we
need make no attempt to account for
differences in the manner the two industries
raise revenues. We need not massage the
methodology to obtain an ‘apples to apples’
comparison. Accordingly. total revenues,
reflecting the true increase in Public
Broadcasters’ ability to pay license fees. is
the more appropriate parameter.

Report at 29-30.

ere is ample testimony to support
the Panel’s determination that the
economics of public broadcasting and
commercial broadcasting are quite
different. Written rebutzal testimony of
Dr. Adam Jaffe at 14-17; Public
Broadcasters Direct Exhibit 4. The Panel
was, therefore. not compelled by the
evidence to account for increased
commercialization of Public
Broadcasters in adopting their
methodology. and it was not arbitrary to
reject the use of private revenues as a
means for adjusting for
commercialization.

10. The Librarian should announce
that ASCAP and BMI may seek rate
parity with commercial broadcasters in
future section 118 proceedings. BMI
submits that, assuming that the
Librarian does not choose to adopt a
methodology that bases Public
Broadcasters' fee on what commercial
broadcasters pay for music. the
Librarian should declare that “BMI is
free to argue in a future CARP
proceeding that Section 118 license fees
should be set on the basis of a
comparison to commercial broadcasting,
under the facts and circumstances as
they may develop in the future.” BMI
Petition to Modify at 58.

Recommendation of the Register

The task of the Register. and the
Librarian. in CARP proceedings is to
review the decision of a CARP panel.
not to make pronouncements or
declarations as to the character or nature
of future proceedings. The Register
recommends that the Librarian not
accept BMI's invitation. The Register
notes, however, that parties to a future
section 118 proceeding, or any CARP
proceeding for that matter, are free to
submit any and all evidence they deem
relevant to the rate adjustment or
royalty distribution. as the case may be.

11. The Panel erred in its allocation
of costs among the parties. ASCAP
submits that the Panel erred because it
did not follow prior CARPs’ allocation
of costs ¢ in rate adjustment
proceedings. and did not articulate a
reason for its deviation. ASCAP asserts
that the Panel should not have treated
PBS and NPR as a single party for cost
purposes. and instead should have
equally split costs between ASCAP and
BMI on the one hand. and PBS and NPR
on the other. According to ASCAP.
“[flairness dictates an equal division of
costs, which is consistent with prior

1w Allocation of costs™ in 2 CARP proceeding are
the monthly charges of the arbitrators. The costs of
the Copyright Office and the Librarian are part of
their operating budgets. and are nota partof a
CARP’s aliocation of costs.
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precedent and which imposes equal
burdens of the proceeding on copyright
owners and users.” ASCAP Petition to
Modify at 30.

Recommendation of the Register

Section 802(c) of the Copyright Act
provides that “[i}n ratemaking
proceedings. the parties to the
proceedings shall bear the entire cost
thereof in such manner and proportion
as the arbitration panels shall direct.”
17 U.S.C. 802(c). ASCAP's request raises
the question whether a cost allocation
decision of a CARP is reviewable by the
Librarian under section 802(f).

Section 802(f) of the Copyright Act is
the source of the Librarian’s review
authority of CARP decisions. It provides
in pertinent part that **[wlithin 60 days
after receiving the report of a copyright
arbitration royalty panel under
subsection (e}, the Librarian of Congress,
upon the recommendation of the
Register of Copyrights, shall adopt or
reject the determination of the
arbitration panel.” 17 U.S.C. 802(f).
While the “determination” of the Panel
is not defined in subsection (f}.
subsection {e) describes a CARP
delivering “a report” of “its
determination concerning the royalty
fee or distribution of royalty fees, as the
case may be.” 17 U.S.C. 802(g). It thus
appears that the Library’s review
authority extends only to a Panel’s
decision on the merits of a ratemaking
or distribution proceeding—i.e., the
actual setting of rates or aliocation of
royalties. Is this review authority broad
enough to encompass a Panel’s
allocation of costs under subsection
802(c)?

The Register concludes that it is not.
A plain reading of the statute limits the
Librarian's review to the substance of
the proceeding—the setting of rates or
distribution of royalties-~contained in
the Panel's report. and does not include
allocation of the arbitrators’ costs among
the parties to the proceeding. The fact
that the Panel’s decision on costs was
also contained in its report on the merits
of the proceeding does not change the
result. Allocation of costs has no bearing
on the Panel’s resolution on the merits
of the proceeding. Furthermore, the
Panel in this case could have just as
easily issued a separate order allocating
costs. and was not required to include
such a decision in its report to the
Librarian. The Librarian’s jurisdiction
should not depend on where the CARP
announces its allocation of costs.

Even if the Librarian had authority to
review the Panel’s allocation of costs.
the Register would not recommend that
the Librarian reject the Panel's
allocation of one-third paid by ASCAF,

one-third paid by BMI. and one-third;
paid by Public Broadcasters. Theistatute
plainly gives the arbitrators broad
discretion in allocating costs. 18 U.S.C.
802(c) (costs shall be allocated “in such
manner and proportionasthe '
arbitration panels shall direct™). The
Register is also not persuaded that the
language of subsection (c) that requires
a CARP to act on the basis of “prior '
copyright arbitration royalty panel
determinations™ applies to allocationl of
costs. This provision is directed to |
“'determinations” of CARPs—i.e. their
decisions as to rates and royalty
distributions. o
The Panel concluded. for purposes/of
cost allocation, that “ASCAP, BML, and
Public Broacicasters constitute three
separate parties.” Report at 39. It
reached its conclusion based “on the:
totality of circumstances inciuding the
1978 CRT decision, the history of !
negotiations between the parties, 'and!
the manner in which the parties |
proceeded herein.” 1d. The Register
believes that the CARP—and!/not the |
Register or the Librarian-—is in the best
position to evaluate these factors and,
apportion the costs. The Register,
therefore, recommends that the
Librarian not review or reject the'Panel’s
allocation of costs. oo

B. Objections of Public Broadcasters |

Public Broadcasters fault the Panel for
rejecting use of prior negotiated
agreements as the benchmark for setting
ASCAP’s and BMI's fees. In support of
this positiori. Public Broadcasterd offér
the following three argurnents.

1. The Panel violated section 118 by
setting fair rnarket value rates in the
context of hypothetical free rnarketplace
negotiations, as opposed to within the
confines of section 118. Public
Broadcasters do not challenge the

i Modify at 9-10 (citing the Libratian’s |

recent section 114 rate proceeding for

. the proposition that reasonable rates are!

not the same as marketplace rates arid |

, that a statutory rate need nat mirror a
" freely negotiated rate). This

“fundamental error.” according to
Public Broadcasters. incorrectlyiled the |
Panel to reject prior negotiated ! :

' agreements under section 118 as the,

benchrnark for setting rates in this
proceeding. i

. Recommendation of the Register

The ]Register determines that the
Panel clid not act contrary to section 118
by iseeking to deterrnine what rates the

- parties would negotiate in free. open |

marketplace negotiations, as opposed to |
within the context of section 118. Public

. Broadcasters attempt to.create the

notion that there are two kinds of fair
market values: one negatiated in the’
context of the open:marketplace, ancl
another within the "particularized
comtext of section 118.” Public | |
Broadcasters Petition to Modify at 9.
The Copyright Act makes no such
distinctions. The only provision for

" adjusting section 118 rates is contained

in section 801(b)(1). which provides that
a CARP shall set *‘reasonable” rates for
section 118. Unlike other compuisory
licenses. section 118 does not contain
any criteria or prescriptions to be
considered: in adjusting rates. other than;

! a direction;that a Panel may.consider
. negotiated agreements. See. e.g., 17
! U.S.C. 119(c)(3)(B) (fair market value

rates established with considerationiof |
certain types of evidence): 17 U.S.C.

! 801(b)(1) (sections 114, 115and 116,

compulsory license rates adjusted to

- achieve specified objectives). Moreover. '
© it is difficult to understand howia | |
- license negotiated under the constraints

" of i compulsory license, where the

Panel's evaluation of the meaning of fair .
" could truly reflect “'fair market value.”

market value—the price that a willing
buyer and willing seller wouid | |
negotiate—but they do contest the
setting in which the Panel determined
fair market value. The Panel stated:

In the present context, a determination of
fair market value requires the Panel to find
the rate that Fublic Broadcasters would pay
to ASCAP and to BMI for the purchase of
their blanket licenses, for the current| \
statutory period, in a hypothetical free |
market. in the absence of the Section 118
compulsory license. | | |

Report at 8-10 (second emphasis;
added). Public Broadcasters charge that
it was legal error for the Panelto;, .
determine fair market value outside the
context of section 118, and that the !
Panel was required to take into account
the purposes of section 118 in setting
rates. Public Broadcasters Petition to.
r

licensor has no choice but to license,

The Panel was, therefore, not required

" to consider fair market value confined to

the context of section 118.15
Public Broadcasters’ citation to the

' section 114 rate adjustment proceeding |

is also inapposite. Section 801{b)(1) of

i the Copyright Act prescribes that

. 118(b)(3).

section 114 rates are to be adjusted to
achieve four specific objectives. Because

| | i i i i

151f this were the requirement. the only evidence

in a section 118 rate adjustment proceeding
presumably would be the agreements previously

otiated by the parties for the section 118 license.
This is. obviously. precisely what the Public '
Broadcasters wanted the Pane] to consider.
However, if fair market value within the section 118
license were the standard. Congress presumably
would not have provided that a CARP “may™ )
consider negotiated agreements. but rather would
have mandated such a consideration. See 17 US.C

. . I I I
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section 114 rates must be observant of
those objectives, they need not be
market rates. See 63 FR 25409 (May 8.
1998). Such is not the case with section
118.

2. The Panel’s erroneous analysis of
the no-precedent and nondisclosure
clauses of the voluntary agreements led
the Panel improperly to reject the
agreements as the benchmark. Public
Broadcasters argue that the Panel
improperly used the no-precedent
clause in the ASCAP agreement, and the
nondisclosure clause in the BMI
agreement. as grounds for rejecting the
previously negotiated agreements
between ASCAP/BMI and the Public
Broadcasters as the benchmark for
adjusting rates in this proceeding.
Because Public Broadcasters assert that
fair market value rates must be
determined in the context of section 118
(see supra), Public Broadcasters assert
that the ASCAP no-precedent clause
and the BMI nondisclosure clause have
no relevance to the rates the parties
would have negotiated: and it was,
therefore. illogical for the Panel to
conclude that the existence of these
clauses was evidence that the voluntary
agreements understated fair market
value.

Recommendation of the Register

The Register determines that the
Panel’s analysis of the no-precedent and
nondisclosure clauses of the ASCAP
and BMI agreements was not arbitrary or
contrary to the provisions of the
Copyright Act. First. as discussed above.
the Register rejects the position that the
Panel was required to set fair market
vaiue rates confined to the context of
section 118 negotiations. The Panel was,
therefore, not bound to accept the prior
negotiated agreements as the only
evidence of fair market value.

Second. Public Broadcasters
misperceive the significance of the no-
precedent and nondisclosure clauses as
they affected the Panel’s decision to
reject the negotiated agreements as the
benchmark for fair market value. The
Panel did not use these clauses as the
only evidence that the negotiated
agreements were not representative of
fair market value. Rather. the Panel
stated:

The Panel does not here find that the mere
existence of a no-precedent clause renders
prior agreements unacceptable as
benchmarks per se. Rather. after considering
the totality of the circumstances. we find the
no-precedent clause effectively corroborates
ASCAP's assertion that it voluntarily
subsidized Public Broadcasters in the past
and now declines to continue such
subsidization.

Report at 22 {footnote omitted). The
record contains other evidence to
support ASCAP’s crntention that the
negotiated agreements were a
stibsidization to Public Broadcasters.
See ASCAP's PFFCL at 126-130.

€9 287-297. Because the Panel’s
rejection of prior agreements with
ASCAP is supported by the evidence.
the Register cannot disturb it.

The same can be said for BMI's
nondisclosure clause. The Panel found
that the presence of the clause in the
negotiated agreements was to prevent
use of below-market rates as a
benchmark for setting future rates. and
that “‘[n]o other plausible explanation
has been offered by Public
Broadcasters™ as to the existence of the
clause. The record also contains
evidence, aside from the nondisclosure
clause, that supports the conclusion that
BMI considered the negotiated license
to contain below market rates. See BMI
PFFCL at 67-73. 99 183-194. The
Panel’s determination is. therefore,
neither arbitrary nor contrary to the
statute.

3. The Panel improperty relied upon
the disparity between the rates paid by
public broadcasters and commercial
broadcasters for ASCAP and BMI music
as evidence that the voluntary
agreements represented a subsidy to
Public Broadcasters. As further evidence
that ASCAP and BMI had been
voluntarily subsidizing Public
Broadcasters in the negotiated
agreements. the Panel cited the
magnitude of the fee disparity that
existed between public and commercial
broadcasters. Public Broadcasters assert
that the fact that commercial
broadcasters pay considerably higher
fees than public broadcasters is not
evidence of a subsidization. Rather. it is
demonstrative evidence that different
users of the same goods and services can
value such goods and services
differently. Public Broadcasters also
argue that the Panel “'gave undue
weight”" to the testimony of one of BMI's
witnesses in refuting Public
Broadcasters’ contention regarding the
lack of probity of the fee disparity.
Public Broadcasters Petition to Modify
at 19.

Recommendation of the Register

The Panel expressly addressed Public
Broadcasters’ contention of the lack of
probity of the fee disparity:

Public Brozdcasters have not. or can not.
cite any factual bases which might account
for the huge disparity between recent
ASCAP/BMI commercial rates and the rates
for Public Broadcasters under prior
agreements (even after adjusting commercial
rates basad upon various parameters). Public

Broadcasters merely offer the general. but
unhelpful. observation that “t]he differences
in rutes is accounted for by the fact that
commercial and non-commercial
broadcasters operate in separate and distinct
markets.” If. for example. evidence had been
adduced demonstrating that Public
Broadcasters pay less than commercial
broadcasters for other music-related
programrmning expenses (such as radio disk
jockeys. musicians. producers, writers.
directors. or other equipment operators). the
Panel might feel more comfortable accepting
the heavily discounted music license fees as
fair market rates. Virtually no such evidence
was adduced. To the contrary. it appears that
Public Broadcasters pay rates competitive
with commercial broadcasters for other
music-related programming costs such as
composers’ “up front fees.” Tr. 1638
[testimony of BMI witness Michael Bacon}.
As discussed, infra. the Panel is cognizant
that commercial and non-commercial
broadcasters do, in fact. operate under
different economic models and one should
not be surprised that these models yield
somewhat different results, including
differences in fair market rates. It is the
magnitude of the disparity that causes the

. Panel to further question whether the rates

negotiated under prior agreements truly
constituted fair marker rates. We have
concluded they do not.

Report at 23 {citation omitted).

e Register concludes that the
Panel's explanation of its consideration
of the fee disparity is well-articulated
and reasonable, and is not arbitrary or
contrary to the Copyright Act. And, as
the Register has made clear on several
occasions, absent compelling evidence
to the contrary, the Register will not
disapprove the weight accorded by a
CARP to the testimony of a witness. See.
e.g. 62 FR 55757 (October 28. 1997).

C. Conclusion

Having fully analyzed the record in
this proceeding and considered the
contentions of the parties, the Register
recommends that the Librarian of
Congress adopt the rates and terms for
the use of ASCAP and BMI music by
Public Broadcasters as set forth in the
CARP's report.

Order of the Librarian

Having duly considered the
recommendation of the Register of
Copyrights regarding the report of the
Copyright Arbitration Royalty Panel in
the matter of adjustment of the royaity
rates and terms for the noncommercial
educational broadcasting compulsory
license, 17 U.S.C. 118, the Librarian of
Congress fully endorses and adopts her
recommendation to accept the Panel’s
decision. For the reasons stated in the
Register's recommendation. the
Librarian is exercising his authority
under 17 U.S.C. 802(f) and is issuing
this order., and amending the rules of
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the Library and the Copyright Office,
announcing new royaity rates and terms
for the section 118 compulsory license.

List of Subjects in 37 CFR Part 253
Copyright. Music, Radio. Television.

Final Regulation

In consideration of the foregoing, the
Library of Congress amends part 253 of
37 CFR as follows:

PART 253~USE OF CERTAIN
COPYRIGHTED WORKS IN
CONNECTION WITH
NONCOMMERCIAL EDUCATIONAL
BROADCASTING

1. The authority citation for part 253
continues to read as follows:

Authority: 17 U.S.C. 118. 801(b)(1) and
803.

2. Section 253.3 is added to read as
follows:

§253.3 Performance of musical
compositions in the repertory of ASCAP
and BMI by PBS and NPR and other public
broadcasting entities engaged in the
activities set forth in 17 U.S.C. 118(d).

(a) Scope. This section shall apply to
the performance during a period
beginning January 1, 1998, and ending
on December 31, 2002, by the Public
Broadcasting Service (PBS). National
Public Radio (NPR) and other public
broadcasting entities (as defined in
§253.2) engaged in the activities set
forth in 17 U.S.C. 118(d) of copyrighted
published nondramatic musical
compositions in the repertory of the
American Society.of Composers,
Authors and Publishers (ASCAP) and
Broadcast Music. Inc. (BMI), except for
public broadcasting entities covered by
§§253.5 and 253.6.

(b) Royalty rates. The following
annual royalty rates shall apply to the
performance of published nondramatic
musical compositions within the scope
of this section: $3.320.000 to ASCAP,
and $2.123,000 1o BML

(c) Payment of royalties. The royalty
payments specified in paragraph (b) of
this section shall be made in two equal
payments on july 31 and December 31
of each calendar year, except for 1998,
in which year the royalty payments
shall also be made in two equal
installments, the first of which shall be
made within thirty (30) days from the
date the Librarian of Congress renders
his decision in In the Matter of
Adjustment of the Rates for
Noncommercial Educational

_ Broadcasting Compulsory License,
Docket No. 96—-6 CARP NCERA.. and the
second of which shail be made on
December 31, 1998, subject to 17 U.5.C.
802(g).

(d) Identification of stations. PBS, |
NPR and/or the Corporation for Public
Broadcasting (CPB) shall annually for |
the years 1999-2002. by not later than
January 31 of each such calendar year. '
and in 1998, within thirty (30} days of °
the date the Librarian of Congress
renders the decision in In the Matter of
Adjustment of the Rates for =~ =
Noncommercial Educational
Broadcasting Compulisory License,
Docket No. 96-6 CARF NCBRA, furnish
to ASCAP and BMI a complete list of all
public broadcasting entities within the
scope of this section, as of January 1 of \
that calendar year. Such lists shall
include:

(1) A list of ail public broadcasting |
entities operating as television broadcast
stations that are associated with PBS
(“PBS Stations"™), and the PBS licerisee '
with which each PBS Station is
associated (“‘PBS Licensees™), =
identifying which PBS Licensees are
Single Feed Licensees and which are |
Muitiple Feed Licensees, and which |
PBBS Stations or groups of stations are |
independently Programmed Stations. as
those terms are defined in {para;graph
{e)(2) of this section; P

(2) A list of all public broadcasting
entities operating as television broadcast
stations that are not associated with PBS
(“Non-PBS Stations™): N

(3) A list of all public broadcasting
entities operating as radio broadcast
stations that are associated with NFR |
(“NPR Stations”™), which listshall ;
designate which NPR Stations have six:
(6) or more full-time employees and
which NPR Stations repeat one hundred
(100) percent of the programming of
another NPR Station:and 1+ 1+ 1 |

(4) A list of all public broadcasting
entities operating as radio broadcast
stations that are not associated with
NPR (*Non-NPR Stations™). which list !
shall designate which Non+NPR Stations
have six (6) or more full-time
employees. o

(5) For purposes of this section, Non-
PBS Stations and Non-NPR Stations
shall include, but not be limited to,
public broadcasting entities operating as
television and radio broadcast stations
which receive or are eligible to receive
general operational support from CPB
pursuant to the Public Broadcasting Act
of 1967, as amended. oo

(e) Records of use. (1) PBS and NPR
shall maintain and. within:thirty-one
{31) days after the end of each calendar
quarter, furnish to ASCAP and BMI
copies of their standard cue sheets
listing the nondramatic performances of
musical compositions on PBS and NPR!
programs during the preceding quarter .
{(including to the extent such Lo
information is reasonably obtainable by

[

FBS and NPR thetitle, author.
publisher. type of use, and mannerof © |
performance thereof)..PBS and NPR will |
rpakee a good faith effort to obtain the
information to be listed on such cue
sheets. In addition, to the extent the
information is reasonably obtainable, : & ¢
PBS shall furnish to ASCAP and BMI . |
the PBS programrning feed schedules
including, but not limited to. the PBS
National Programming Service ‘
schedule. PBS and NFR shall makea .
good faith expeditious effort to provide
the data discussed in this paragraph in
electronic format where possible.

{2) PBS Licensees shall furnish to
ASCAP and BMI. upon requestand
designation of ASCAF and BMI. music
use reports listing all musical |
compositions broadcast by a
PBS Station owned by such PBS =~ |
Licensee showing the title, author, and
publisher of each composition. to the
extent such information is reasonably '
dbrainabler provided. however, that PES
Licerisees shall not be respons;ible for |
providing cue sheets for progr: ffor ‘
which cue sheets have already been ‘
grov'ded by PBS to ASCAP andBML | ||
°BS Licenhsees will make a good faith

ffort to gbtain th information to be
listed on such music use reports. In the
case where a PBS Licensee operates
only one (1) or more FBS Btations each
of which broadcasts simultaneously or,
on a delayed basis all or at least eighty-
five (85) percent of the samme
programraing (a “Single Feed | | |
Licensee"), that Single Feed Licensee |
will not be obligated to furnish music
use reports to either ASCAP or to BMI
for more than one of its PBS Stations in
each calendar year. In the case wherea | |
PBS Licensee operates two {2),or more, |
PBS Stations which dp not broadcast all
or at Jeast eighty-five (85) percent pf the |
same programming or a simultaneous or
delayed basis (a “Multiple Feed
Licensee™), that Multiple Feed Licensee
rnay be required to furnish a music use
report for each PBS Station or group of
stations which brpadcasts less than | | |
eighty-five (85) percent of thesame | |
programrning as that aired by any other |
PBS Station or group of stations
operated by that Multiple Feed Licensee

{such station or group of stations being
referred to as an “Independenty
Programrned Station™) in each calendar |
year..In each calendar year. ABCAP and |
BMI shall each be limited to requesting
rnusic use reports from PES Licensees
covering a total number of PBS Stations
equal to no more than fifty (50) percent
of the total of the number of PBS Single
Feed Licensees plus the number of
Independently Programmed Stations
operated by Multiple Feed Licensees; .

iqular
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provided. however, that ASCAP and
BMI shall be entitled to receive music
use reports covering not less than ninety
(90) PBS Stations in any given calendar
year. Subject to the limitations set forth
above, PBS Stations shall be obligated to
furnish to ASCAP and BMI such music
use reports for each station for a period
of no more than seven days in each
calendar year.

(3) Non-PBS Stations shall furnish to
ASCAP and BMI. upon request and
designation of ASCAP and BMI, music
use reports listing all musical
compositions broadcast by such Non-
PBS Stations showing the title. author
and publisher of each composition. to
the extent such information is
reasonably obtainable. Non-PBS
Stations will make a good faith effort to
obtain the information to be listed on
such music use reports. In each calendar
year, ASCAP and BMiI shall each be
limited to requesting music use reports
from no more than fifty (50) percent of
Non-PBS Stations. Subject to the
limitations set forth above, Non-PBS
Stations shall be obligated to furnish to
ASCAP and BMI such music use reports
for each station for a period of no more
than seven days in each calendar year.

(4) NPR Stations which have six (6) or
more full-time employees shall furnish
to ASCAP and BMI, upon request and
designation of ASCAP and BMI. music
use reports listing all musical
compositions broadcast by such NPR
Station showing the title, author or and
publisher of each composition. to the
extent such information is reasonably
obtainable: provided. however. that NPR
Stations shall not be responsible for
providing cue sheets for programs for
which cue sheets have already been
provided by NPR 1o ASCAP and BML
NPR Stations will make a good faith
effort to obtain the information to be
listed on such music use reports. In
each calendar year, ASCAP and BMI
shall each be limited to reguesting
music use reports from no more than
fifty (50) percent of NPR Stations which
have six (6) or more full-time
employees. Notwithstanding the
foregoing, if the number of NPR Stations
with six (6) or more employees (from
which ASCAP and BMI shall initially
designate and request reports) falls
below twenty-five (25) percent of the
total number of all NPR Stations. then
ASCAP and BMI may each request
reports from additional NPR Stations,
regardless of the number of employees.
so that ASCAP and BMI shall each be
entitled to receive music use reports
from not less than twenty-five (25)
percent of all NPR Stations. NPR
Stations shall be obligated to furnish
music use reports for each station for a

period of up to one week in each
calendar year to ASCAP and BMI.
{5) Non-NPR Stations which have six
(6) or more full-time employees shall
furnish to ASCAP and BML. upon
request and designation of ASCAP and
BMI. music use reports listing ail
musical compositions broadcast by such
Non-NPR Station showing the title.
author and publisher of each
composition, to the extent such
information is reasonably obtainable.
Non-NPR Stations will make a good
faith effort to obtain the information to
be listed on such music use reports. In
each calendar year, ASCAP and BMI
shall each be limited to requesting
music use reports from no more than
fifty (50) percent of the Non-NPR
Stations which have six (6) or more full-
time employees. Notwithstanding the
foregoing, if the number of Non-NPR
Stations with six (6) or more employees
(from which ASCAP and BMI shall
initially designate and request reports)
falls below twenty-five (25) percent of
the total number of all Non-NPR
Stations, then ASCAP and BMI may
each request reports from additional
Non-NPR Stations, regardless of the
number of employees, so that ASCAP
and BMI shall each be entitled to
receive music use reports from not less
than twenty-five (25) percent of all Non-
NPR Stations. Non-NPR Stations shall
be obligated to furnish music use
reports for each station for a period of
up to one week in each calendar year to
ASCAP and BML
So Ordered.

James H. Billington,

The Librarian of Congress.

" Dated: September 17, 1998.
So Recommended.
Marybeth Peters,
Register of Copyrights.
[FR Doc. 98-24986 Filed 9-17-98: 8:45 am}
BULIXG CODE 1810-33-P

ENVIRONIMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300717; FRL-6027-1)
RIN 2070-AB78

Imidacloprid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for the combined residues of
imidacloprid and its metabolites
containing the 6-chloropyridinyl moiety

in or on sugar beets (tops. roots.
molasses), bariey {(grain. straw, hay),
wheat {grain. forage, straw, hay). as
requested by Gustafson, Incorporated
(PP 5F4584 and PP 4F4337): and cereal
grains crop group (grain. forage. straw.
hay, stover), sweet corn. safflower (seed.
meal}. legumne vegetables crop group
(seed. foliage), soybean meal. as
requested by Bayer Corporation (PP
6F4765). Gustafson. Incorporated. and
Bayer Corporation requested these
tolerances under the Federal Food. Drug
and Cosmetic Act (FFDCA). as amended
by the Food Quality Protection Act of
1996.

DATES: This regulation is effective
September 18, 1998. Objections and
requests for hearings must be received
by EPA on or before November 17, 1998.
ADDRESSES: Written objections and
hearing requests. identified by the
docket control number, OPP-300717,
must be submitted to: Hearing Clerk
(1800). Environmental Protection
Agency, Rm. M3708. 401 M St.. SW.,
Washingron. DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees™ and forwarded to: EPA
Headquarters Accounting Operations
Branch. OPP (Tolerance Fees), PO Box
360277M. Piusburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, OPP-
300717, must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C). Office of
Pesticide Programs. Environmental
Protection Agency. 401 M St.. SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
192] Jefferson Davis Hwy.. Arlington,
VA,

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail {e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 or
ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number OPP-300717.
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this ruie may be
filed online at many Federal Depository
Libraries.
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Federal Register of September 29, 1998
{63 FR 51825). The document amended
certain regulations governing
establishment registration and device
listing by domestic distributors. The
document was published with an error.
This document corrects that error.
EFFECTIVE DATE: February 11, 1998.

FOR FURTHER INFORMATION CONTACT:
Walter W. Morgenstern, Center for
Devices and Radiological Health (HFZ-
305), Food and Drug Administration.
2094 Gaither Rd., Rockville, MD 20850,
301-594-4699.

SUPPLEMENTARY INFORMATION: In FR
Docs. 98-25796 appearing on page

51825 in the Federal ter of
September 29, 1998, the following
correction is made:

On page 518286, in the third column,
amendatory paragraph four is corrected
to read:

4. Section 807.20 is amended by revising
paragraph (a){(4). by removing paragraph (c).
by redesignating ph (d) as paragraph
(c). and by adding paragraph (c)(3) to read as
follows:

- »® * * *

Dated: November 19, 1998.
William K. Hubbard,
Associate Commissioner for Policy
Coardination.
{FR Doc. 98--31569 Filed 11-25-98; 8:45 am]
BILLING CODE 4160-01-F

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 251
[Docket No. RM 98-4 CARP]

Digital Performance Right in Sound
Recordings and Ephemeral
Recordings

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final rule and initiation of
voluntary negotiation period.

SuMMARY: The Copyright Office is
initiating the six-month voluntary
negotiation periods, as required by the
Digital Millennium Copyright Act of
1998, for negotiating terms and rates for
two compulsory licenses, which in one
case, allows public performances of
sound recordings by means of eligible
nonsubscription transmissions and by
new subscription services, and in the
second instance, allows the making of
an ephemeral phonorecord of a sound
recording in furtherance of making a
permitted public performance of the
sound recording. In addition, the Office
is adopting procedural regulations to

implement the Digital Mﬂl!znnium !
Copyright Act of 1998.
EFFECTIVE DATES: The effective datelof |
the regulation is Decernber 28, 1998.
The effective tlate of the initiation of the
six-month voluntary negotiation periods
is November 27, 1998.
ADDRESSES: Copies of voluntary license.
agreements and petitions, if sent by, |
mail. should be addressed to: Copyright
Arbitration Royalty Panel (CARP), P.O. .
Box 70977, Southwest Station,| | |
Washington, DC 20024. If hand
delivered, they should be brought to:
Office of the General Counsel, James
Madison Memorial Building, Room LM~
403, First and Independence Avenue,
SE. Washington, DC 20559+-6000. .
FOR FURTHER INFORMATION: David O.
Carson, Generat Counsel, or Tanya M.
Sandros, Attorney Advisor, Copyright
Arbitration Royalty Panel, P.0. Box
70977, Southwest Station, W on. |
D.C. 20024. Telephone (202) 707-8380 |
or Telefax (202) 707-8366.: !
SUPPLEMENTARY INFORMATION: On - '
October 28, 1998, the President signed
into law the *Digital Millennium
Copyright Act of 1998 {"DMCA" or
“Act”). Public Law 105-304. Among
other things, the DMCA amends |
sections 112 and 114 of the Copyright
Act, title 17 of the United States Codle,
to create a new license, governing the
making of an ephemeral recording of a
sound recording, and to expand another’
to facilitate the public performance of
sound recordings by means of certain
audio transmissions. See 17 U.S.C.
112(e)(1) and 114(d)(2). In amending
these sections, Congress sought to “first,
further a stated objective of Congress
when it passed the Digital Performance
Right in Sound Recordings Act of 1985
(DPRA) to ensure that recording artists
and record companies will be protected
as new technologies affect the ways in
which their creative works are used; and
second, to create fair and efficient
licensing mechanisms that address the |
complex issues facing copyright owners
and copyright users as a result of the
rapid growth of digital audib services.” !
H.R. Conf. Rep. No. 105-796 at 79-80
(1998). ! !
In enacting the Digital Peﬁ‘onhande
Right in Sound Recordings Act of 1995 |
{DPRA), Pub. L. 104-39, Congress | |
created an exclusive right for copyright
owners of sound recordings| sutliectto |
certain limitations, to perform publitly !
the sound recordings by means of
certain digital audio transmissions. !
Among the lirnitations on the
perforinance was the creation of a new
compulsory license for nonexempt,
noninteractive, digital subscription
transmissions. The DMCA ebcPahds this |

license to allow a nonexempt eligible |
nonsubscription transmission and a
nonexempt transmissionbya: @
preexisting satellite digital audio radio
service to perform publicly asbund |
recording in accordance with the terms
and rates of the statutory license. 17
USC. 1id4(). = |

Ay’ ehgiblv. nonsubsmption !
g'ansmispon  is a noninteractive, . |

igital audio transmission which, as the
name implies. does not require a
subscription for receiving the
transmission. The transmission must
also be made as part of a service that
provides audio programming consisting
in whole or in part of perfc»rmanc&q of
sound recordings which purpose isito |
provide audio or entertainmen
programming, but not 1o sell, advertise,.
or promote particular goods or services,
A pree:nstinp satellite digital audio
radio service”™ is a subscription digital |
audio radio service that receiveda ©
satellite digital audio radio service
license issued by the Federal
Communications Comimission (‘m or
before July 31, 1998. See 17 U.S ‘
114()(6) and (10). Only two known‘ |
entities, CD Radio and American Mobile
Radio Corporation, qualify under thxe
statutory definition as preexisting '
satellite digital audio radio services.

'In addition to expanding the current |

114 license, the DMCA creates a new
statutory license for the making of an

“ephemeral recording” of a sound
recordiing by certain transmitting !
organizations. The new statutory licensc‘a
allows entities that transmit ' '
performances of sound recordingsto !
business establishrnents, pursuant to the
limitations set forth in section | | |
114(d)(1)(C)Gv). to make an ephemeral |
recording of a sound recording for
purposes of a later transmission. The
new license also provides a means by
which a transmitting entity with a
statutory license under section 114(f) !
can make more thantheone ' | !
phonorecord specified in séction 112(a)!
17 U.S.C. 112(e).

Dq‘stem‘nina‘tion of Reasonaﬁale TJerm"s

- and Rates.

The'statutory scheme for establishing
reasoniable terrs and rates is the sarne |
for both licenses. The terms andl rates |
for the two new statutory licenses may !
be determined by voluntary agreement |
among theaffected parties, oriff | |
necessary, 'through compulsory' ‘
arbitration conducted pursuantto |

© Chapter 8 if the Copyright Act. Because'
the DMCA does not establish reasonable

i rates and terms for either the new

i section 112 or the expanded section' 114

license, the statute requiresthe! | |
Librarian of Congress to initiate a
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voluntary negotiation period. the first
phase in the rate setting process, within
30 days of enactment for the purpose of
determining reasonable terms and rates
for each license. See 17 U.S.C. 112(e)(4)
and 114()(2)(A).

If the affected parties are able to
negotiate an industry-wide agreement,
then it will not be necessary for the
parties to participate in an arbitration
proceeding. In such cases, the Librarian
of Congress will follow current rate
regulation procedures and notify the
public of the proposed agreement ina
notice and comment proceeding. If no
party with a substantial interest and an
intent to participate in an arbitration
proceeding files a comment opposing
the negotiated rates and terms, the
Librarian will adopt the proposed terms
and rates without convening a copyright
arbitration royalty panel. 37 CFR
251.63(b). If. however, no industry-wide
agreement is reached. or only certain
parties negotiate license agreements,
then those copyright owners and users
relying upon one or both of the statutory
licenses shall be bound by the terms and
rates established through the arbitration
process.

Arbitration proceedings are initiated
upon the filing of a petition for
ratemaking with the Librarian of
Congress during the 60 days
immediately following the six month
negotiation period. Arbitration cannot
take place, however, unless a party files
a petition even if the parties fail to
negotiate a voluntary license agreement.
17 U.S.C. 112(e}(5) and 114(H(1)(B).

The rates and terms established shall
be effective during the period beginning
on the effective date of the enactment of
the DMCA and ending on December 31,
2000, or upon agreement by the affected
parties, another mutually acceptable
date. 17 U.S.C. 112(e}(5) and
114(0(2)(A).

Initiation of Voluntary Negotiations

Pursuant to sections 112{e){4) and
114(£)(2)(A). the Copyright Office of the
Library of Congress is initiating the six-
month voluntary negotiation periods for
determining reasonable rates and terms
for the statutory licenses permitting the
public performance of a sound
recording by means of certain digital
transmissions and the making of a
phonorecord in furtherance of these
public performances. The negotiation
period shall run from November 27,
1998, to May 27, 1999. Parties who
negotiate a voluntary license agreement
during this period are encouraged to
subrnit two copies of the agreement to
the Copyright Office at the above-listed -
address within 30 days of its execution.

Petitions

In the absence of a license agreement
negotiated under 17 U.S.C. 112(e)(4) or
114(H(2)(A). those copyright owners of
sound recordings and entities availing
themselves of the statutory licenses are
subject to arbitration upon the filing of
a petition by a party with a significant
interest in establishing reasonable terms
and rates for the statutory licenses.
Petitions must be filed in accordance
with 17 U.S.C. 803(a)(1) and may be
filed anytime during the sixty-day
period beginning six months after the
publication of this document in the
Federal Register. See also 37 CFR
251.61. Parties should submit petitions
to the Copyright Office at the address
listed in this notice. The petitioner must
deliver an original and five copies to the
Office.

Amendment of CARP Rules To Reflect
Passage of the Digital Millennium
Copyright Act of 1398

The DMCA creates two new
compuisory licenses governing the
public performance of certain audio
transmissions and the making of
ephemeral recordings to facilitate the
transmission of certain public
performances. In both instances, the
reasonable rates and terms for the
statutory license may be determined by
a CARP, when voluntary negotiations
prove unsuccessful. Therefore, the
Copyright Office is amending its
regulations to reflect the additional rate
setting responsibilities of the Office and

the CARP.

Section 553(b)(3)(A) of the
Administrative Procedure Act, 5 U.S.C.,
states that general notice of propased
rulemaking is not required for rules of
agency organization or practice. Since
the Office finds that the following final
regulations are rules of agency
organization, procedure, or practice, no
notice of proposed rulemaking is
required.

List of Subjects in 37 CFR Part 251

Administrative practice and
procedures, Hearing and appeal
procedures.

For the reasons set forth in the
preamble, the Copyright Office and the
Library of Congress amend 37 CFR part
251 as follows:

PART 251—~-COPYRIGHT
ARBITRATION ROYALTY PANEL
RULES OF PROCEDURE

1. The authority citation for part 251
continues to read as follows:
Authority: 17 U.S.C. 801-803.

2. In §251.2, redesignate paragraphs
(b) through (g) as (¢) through (h),

respectively, and add new paragraph (b}
and revise newly redesignated
paragraph (c) to read as follows:

§251.2 Purposo of Copyright Arbitration
Royalty Pancis

{b} To make determinations
concerning royalty rates and terms for
making ephemeral recordings. 17 U.S.C.
112{e):

{¢) To make determinations-
concerning royaity rates and terms for
the public performance of sound
recordings by certain digital audio
transmissions, 17 U.S.C. 114;

* * = = =

§251.58 [Amondcd]

3. In §251.58, paragraph (c} is
amended by adding the number “112.”
after the number “111,".

§251.60 [Amcnded]

4. Section-251.60 is amended by
removing the word “subscription” and
adding in its place the phrase “the
making of ephemeral recordings (17
U.S.C. 112), certain” after the term “(17
U.S.C. 111)..

5. In §251.61, paragraph (a} is revised
to read as follows:

§251.61 Commoncomont of adjustmont
proccedings

{a) In the case of cable, ephemeral
recordings, certain digital audio
transmissions, phonorecords, digital
phonorecord deliveries, and coin-
operated phonorecord players
(jukeboxes), rate adjustment
proceedings shall commence with the
filing of a petition by an interested party
according to the following schedule:

(1) Cable: During 1995, and each
subsequent fifth calendar year.

(2) Epherneral Recordings: During a
60-day period prescribed by the
Librarian in 1999, 2000, and at 2-year
intervais thereafter, or as otherwise

to by the parties.

(3) Digital Audio Transmissions: For
preexisting digital subscription
transmission services and preexisting
satellite digital audio radio services:

(i) During a 60-day period
commencing on july 1, 2001 and at 5-
year intervals thereafter, or

(i1) During a 60-day period prescribed
by the Librarian in a proceeding to set
reasonable terms and rates for a new
type of subscription digital audio
transmission service: and for an eligible
nonsubscription service or a new
subscription service:

(A) During a 60-day period prescribed
by the Librarian in 1998,

(B) During a 60-day period
commencing on July 1, 2000, and at 2-
year intervals thereafter,
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(C) During a 60-day period prescribed
by the Librarian in a proceeding to set
reasonable terms and rates for a new
type of eligible nonsubscription service
or new subscription service, or

(D) As otherwise agreed to by the
parties.

(4) Phonorecords: During 1997 and
each subsequent tenth calendar year.

- () Digital Phonorecord Deliveries:
During 1997 and each subsequent fifth
calendar year, or as otherwise agreed to
by the parties.

(6) Coin-operated phonorecord
players (jukeboxes): Within one year of
the expiration or termination of a
negotiated license authorized by 17
US.C. 116,

» = * * *

§251.62 [Amended]

6. In §251.62, paragraph (a) is
amended by removing the word
“subscription” and adding in its place
the phrase “ephemeral recordings,
certain’ after the word “'cable,”.

Dated: November 18, 1998,

Marybeth Peters,
Register of Copyrights.
Approved by:
James H. Billington,
The Librarian of Congress.
[FR Doc. 98-31657 Filed 11-25-98; 8:45 am)
BILLING CODE 1410-33-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region Il Docket No. NY29~1-387a; FRL.-
6193-5]

Approval and Promulgation of
implementation Plans; New York

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is promulgating a
correction to the State Implementation
Plan (SIP) for the State of New York
regarding the State’s general prohibition
on air pollution. EPA has determined
that this rule was erroneously
incorporated into the SIP. EPA is
removing this rule from the approved
New York SIP because the rule does not
have a reasonable connection to the
national ambient air quality standards
(NAAQS) and related air quality goals of
the Clean Air Act. The intended effect
of this correction to the SIP is to make
the SIP consistent with the requirements
of the Clean Air Act, as amended in
1990 (“the Act"), regarding EPA action

on SIP submitials and SIPs for national
primary and secondary ambient air '
quality standards. oo
EFFECTIVE DATE: This direct final rule is '
effective on January 26, 1999 without
further notice, unless EPA receives
aclverse comment by December 28, |
1998, If adverse comment is received,
EPA will publish a y mthtfm:gl ofl;
the direct final rule in the Federal &= |
Register and inform the public that the
rule will not take effect. = =
ADDRESSES: All commentsshouldbe
addressed to: Ronald Borsellino, Chief, |
Air Programs Branch, Environmental
Protection Agency, Region II Office, 290
Broadway, New York, New York 10007-
1866.

Copies of the documents relevant to
this action are available for inspection
during normal business hours at the
following address: Lo

Environmental Protection Agency,
Region 11 Office, Air Programs Branch,
280 Broadway, 25th Floor, New York,
New York 10007-1866. ' b
FOR FURTHER INFORMATION CONTACT:
Henry Feingersh, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th floor, New York, New
York 10007-1866, (212) 637--4249.
SUPPLEMENTARY INFORMATION:

| |
L Correction to SIP ‘

EPA has determined that Part 211.2 of
Title 6 of the New York Code of Rules
and Regulations (NYCRR), which was
approved in 1984 as part of the SIP,
does not have a reasonable connection
to the NAAQS and related air quality
goals of the Clean Air Act and is not |
properly part of the SIP.' '

Part 211.2 is a general prohibition
against air pollution. Such a general |
provision is not designed to control |
NAAQS poliutants such that EPA could
rely on it as a NAAQS attainthent and
maintenance strategy. After it came to
the attention of EPA that Part 211.2 was
not properly part of the SIP, EPA in tum
brought the matter to the attention of the
New York State Departmentof | |
Environmental Conservation (NYSDEC).
NYSDEC shared EPA’s understanding
that Part 211.2 was improperly '
apgroved intotheSIP. ° © | |

PA, pursuant to section 110(k)(6) of
the Act, is correcting the SIP since Part
211.2 is not reasonably related to the °
NAAQS-related air quality goals of the
Act. Section 110(k}(6) of the amended
Act provides: “Whenever the'
Administrator determines that the
Administrator's action approving, '
disapproving, or prornulgating any plan
or pian revision (or part th , area |
designation, redesignation, P
classification or reclassification was in

¢

error, the Administrator may in the

same manner as the approval, -

disapproval, or promulgation revise any

such action as appropriate without - S
requiring any further submission frdm | | |
the State. Such determination and the S
basis thereof shall be provided io the

State and the public.” It should be rioted

at section 110(k)(6) has also been used
by EPA to delete an improperly’ '
approved odor provision from the
Wyormning SIP. 61 FR 47058 (1996).

Since the State of New York'siPart | | |
211.2 has no reasoniable connectionto , .
the NAAQS-related air quality goalsiof |
the Act, EPA has found that the' © ¢
approval of this State rule was in error.

The State has reached the same
conclusion and concurs with EPA's © ¢
decision that Part 211.2 was submitted
and approved in error and should be
removed from the approved SIP.
*Consequently, EPA is removing 6
. NYCRR Part-211.2 from the approved
" New York SIP, pursuant to section '
' 110(k)(6) of the Act.
11. EPA Final Rulemaking Actoh . .

EPA is removing 6 NYCRR Part 211.2
of the New York air quality o
Administrative Rules from the approved
New York SIP pursuant to section
110®)(6) of the Act..

EPA is publishing this rule without
prior proposal because the Agency
© views this as a noncontroversial | |
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register,
publication. EPA is publishinga, . | |
separate document that will serve as the | | |
| proposal to approve the SIP revision
should relevant adverse comments be
| filed. T&;is rule will be effective January
26. 1999 without further notice unless
'the Agency receives relevant adverse |
| comments by December 28, 1998,
If EPA receives such commients, then
EPA will publish a timely withdrawa] of .
the final rule informing the public that
‘the rule' will not take effect. All public
icomments received will then be
:addressed in a subsequent final rule !
‘based on the proposed rule. EPA will
'not institute a second comment period
lon this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such commentsare; . |
‘received, the public is advised thatthis | | |
action will be effective on January 26,
11998 and no further action will be taken 1+ | |
ion the proposed rulei. |
T Administrative Requirements
‘A. Executive Order 12866 | | | | |
' _The Office of Management and Budget | |
(OMB) has exempted this regulatory
action from Executive Order (E.Q) !

JA-0098




2194 Federal Register/Vol. 65, No. 9/Thursday, January 13, 2000/ Notices

SurMARY: The U.S. National
Administrative Office (NAO) gives
notice that on january 7, 2000 U.S.
Submission #9901 was accepted for
review. The submission was filed with
the NAO on November 10, 1999 by the
Association of Flight Attendants, AFL-
CIO, and the Association of Flight
Attendants of Mexico. The submission
raises concerns about freedom of
association and occupational safety and
health at the privately owned Mexican
airline company, Executive Air
Transport, Inc. (TAESA). The submitters
allege that Mexico has failed to fulfill
obligations under the North American
Agreement on Labor Cooperation
(NAALC) in connection with freedom of
association and protection of the right to
organize, the right to bargain
collectively, minimum labor standards,
and occupational safety and health.

Article 16(3) of the North American
Agreement on Labor Cooperation
{NAALC) provides for the review of
labor law matters in Canada and Mexico
by the NAO. The objectives of the
review of the submission will be to
gather information to assist the NAO to
better understand and publicly report
on the Government of Mexico’s
compliance with the obligations set
forth in the NAALC.

EFFECTIVE DATE: January 7, 2000.

FOR FURTHER INFORMATION CONTACT:
Lewis Karesh, Acting Secretary, U.S.
National Administrative Office,
Department of Labor, 200 Constitution
Avenue, NW, Room C—4327,
Washington, DC 20210. Telephone:
{202) 501-6653 (this is not a toli-free
number).

SUPPLEMENTARY INFORMATION: On
November 10, 1999, U.S. Submission
#9901 was filed by the Association of
Flight Attendants, AFL-CIO, and the
Association of Flight Attendants of
Mexico (ASSA). The submission raises
concerns about freedom of association
and occupational safety and health at
the privately owned Mexican airline
company, Executive Air Transport, Inc.
(TAESA).

The submission focuses on the
attempts of the flight attendants to
organize at TAESA. The submitters
allege that efforts to organize at TAESA
were hindered by the federal labor
board and TAESA management. They
assert that the Mexican government has
failed to fulfill its obligations under Part
2 of the NAALC to enforce levels of
protection, government enforcement
action, private action, and procedural
guaranteas in connection with freedom
of association, the right to bargain
collectively, minimum labor standards,

and prevention of occupational injuries
and illnesses.

The procedural guidelines for the
‘NAO, published in the Federal Register
on April 7, 1994, 59 FR 16660, specify

that, in general, the Secretary of the
NAQ shall accept a submission for
review if it raises issues relevant to
labor law matters in Canada or Mexico
and if a review would further the
objectives of the NAALC.

U.S. Submission #9901 relates to labor
law matters in Mexico. A review would
appear to further the objectives of the
NAALC, as set out in Article 1 of the
NAALC, among them improving
working conditions and living standards
in each Party’s territory, promoting the
set of labor principles, and encouraging
publication and exchange of
information, data development and
coordination to enhance mutnally
beneficial understanding of the laws
and institutions governing labor in each
Party’s territory.

Accordingly, this submission has
been accepted for review of the
allegations raised therein. The NAO’s
decision is not intended to indicate any
determination as to the validity or
accuracy of the allegations contained in
the submission. The objectives of the
review will be to gather information to
assist the NAO to better understand and
publicly report on the freedom of
association, the right to organize, and
occupational safety and health raised in
the submission, including the
Government of Mexico’s compliance
with the obligations agreed to under
Articles 2, 3, 4 and 5 of the NAALC. The
review will be completed, and 2 public
report issued, within 120 days, or 180
days if circumstances require an
extension of time, as set out in the
procedural guidelines of the NAQ.

Signed at Washington, DC on January 7,
2000.

Lewis Karesh,

Acting Secretary, U.S. National
Administrative Office.

[FR Doc. 00-813 Filed 1-~12-00; 8:45 am]
DLLING COBE 4510-25-7

LIBRARY OF CONGRESS

Copyright Ofiice
[Dockot No. 2000-3 CARP DTRAZ]

Digital Performanca Right in Sound
Recordings and Ephemoral
Recordings

AGENCY: Copyright Office, Library of
Congress.

ACTION: Initiation of voluntary
negotiation period.

SUMMARY: The Copyright Office is
announcing the initiation of the
voluntary negotiation period for
determining reasonable rates and terms
for two compulsory licenses. which in
one case, allows public performances of
sound recordings by means of eligible
nonsubscription transmissions, and in
the second instance, allows the making
of an ephemeral phonarecord of a sound
recording in furtherance of making a
permitted public performance of the
sound recording.

EFFECTIVE DATE: The voluntary
negotiation period begins on January 13,
2000.

ADDRESSES: Copies of voluntary license
agreements and petitions, if sent by
mail, should be addressed to: Copyright
Arbitration Royalty Panel (CARP), P.O.
Box 70877, Southwest Station,
Washington, DC 20024. If hand
delivered, they should be brought to:
Office of the General Counsel, James
Madison Memorial Building, Room LM~
403, First and Independence Avenue,
SE, Washington, DC 20558-5000.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Tanya M. Sandros, Attorney Advisor,
Copyright Arbitration Royalty Panel,
P.O. Box 70977, Soutbwest Station,
Washington, DC 20024. Telephone:
(202) 707-8380. Telefax: (202) 252—
3423.

SUPPLEIMENTARY INFORMATION: In 1995,
Congress enacted the Digital
Performance Right in Sound Recordings
Act of 1995 (“DPRA"), Public Law 104~
39, which created an exclusive right for
copyright owners of sound recordings,
subject to certain limitations, to perform
publicly the sound recordings by means
of certain digital audio transmissions.
Among the limitations on the
performance was the creation of a new
compulsory license for nonexempt,
noninteractive, digital subscription
transmissions. 17 U.S.C. 114(f).

The scope of this license was
expanded in 1998 upon passage of the
Digital Millennium Copyright Act of
1998 {“DMCA" or “Act”), Public Law
105-304, in order to allow a nonexempt
eligible nonsubscription transmission
and a nonexempt transmission by a
preaxisting satellite digital audio radio
service to perform publicly a sound
recording in accordance with the terms
and rates of the statutory license. 17
U.S.C. 114(a).

An “eligible nonsubscription
transmission” is a noninteractive,
digital audio transmission which, as the
name implies, does not require a
subscription for receiving the
transmission. The transmission must
also be made as part of a service that
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provides audio programming consisting
in whole or in part of performances of
sound recordings which purpose is to
provide audio or entertainment
programming, but not to sell, advertise,
or promote particular goods or services.
A ‘‘preexisting satellite digital andio
radio service” is a subscription digital
audio radio service that received a
satellite digital eudio radio service
license issued by the Federal
Communications Commission on or
before July 31, 1998. See 17 U.S.C.
114(j) (6) and (10). Only two known
entities, CD Radio and American Mobile
Radio Corporation, qualify under the
statutory definition as preexisting
satellite digital audio radio services.

In addition to expanding the current
section 114 license, the DMCA also
created a new statutory license for the
making of an “‘ephemeral recording” of
a sound recording by certain
transmitting organizations. 17 U.S.C.
112(e). The new statutory license allows
entities that transmit perforrnances of
sound recordings to business
establishments, pursuant to the
limitations set forth in section
114(d)(1){C){iv), to make an ephemeral
recording of a sound recording for
purposes of a later transmission. The
new license also provides a means by
which a transmitting entity with a
statutory license under section 114(f)
can make more than the one
phonorecord specified in section 112(a).
17 U.S.C. 112(e).

Determination of Reasonable Terms
and Rates

The statutory scheme for establishing
reasonable terms and rates is the same
for both licenses. The terms and rates
for the two new statutory licenses may
be determined by voluntary agresment
among the affected parties, or if
necessary, throngh compulsory
arbitration conducted pursuant to
Chapter 8 of the Copyright Act.

If the affected parties are able to
negotiate voluntary agreements, then it
may not be necessary for these parties
to participate in an arbitration
proceeding. Similarly, if the parties
negotiate an industry-wide agreement,
an arbitration may not be needed. In
such cases, the Librarian of Congress
will follow current rate regulation
procedures and notify the public of the
proposed agreement in a notice and
comment proceeding. If no party'with a
substantial interest and an intent to
participate in an arbitration proceeding
files a comment opposing the negotiated
rates and terms, the Librarian will adopt
the proposed terms and rates without
convening a copyright arbitration
royalty panel. 37 CFR 251.63(b). If,

however, no industry-wide agreement is
reached, or only certain parties: ' !
negotiate license agreements, then those:
copyright owners and usersrelying @
upon one or both of the statutory
licenses shall be bound by the terms'and.
rates established through the arbitration !
process. : : : : :

Arbitration proceedings cannotbe'
initiated unless a party files'a patition
for ratemaling with the Librarian of
Congress duuxiing the 60-day ) Sréad !
beginning July 1, 2000. 17 U.S.C.
112(e)(7) and 114(D2)(C)(ENT). 1 |

On November 27, 1998, the Copyright |
Office initiated a six-month voluntary
negotiation period in accordance with
sections 112(e)(4) and 114(f)(2)(A) for
the purpose of establishing rates.and
terms for these licenses for the period
beginning on the effective date of the
DMCA and ending on December 31, |
2000. 63 FR 65555 (November 27, 1998).
Parties to these negotiations, however,
have been unable to reach agreement on
the rates and terms, so in actordance
with sections 112(e}(5) and 114{{)(1)(B)
the Copyright Office has initiated
arbitration proceedings to determine ithe |
rates and terms for use df the licenses
through December 31, 2000. These
proceedings are in progress. 64 FR
52107 (September 27, 1999).
Initiation of the Next Round of |
Voluntary Negotiations

Unless the schedule has been | |
readjusted by the parties in a previous
rate adjustment proceeding, sections
112(e}(7) and 114((2)(C)(H)(1) of the
Copyright Act require the publication of
a notice during the first week of January !
2000, and at 2-year intervals thereafter,
initiating the voluntary negotiation

periods for determining reasonable rates -

and terms for the statutory licenses |
permitting the public performance of a
sound recording by means of cerfain .
digital transmissions and the making 'of
an ephemeral recording in a ce
with section 112(e). ' ' | !
This notice arnounces the initiation
of these negotiation periods. They shall
begin on January 13, 2000. Parties who
geg:otia‘:}:a volu:néary licénse' agréement
uring this period are encouraged to
submit two ch;ies of thg amgm 10
the Copyright Office at the abova‘-listjd
address within 30 days of its'exetution.
Petitions Co

In the absence of a license agreement
negotisted under 17 U.S.C. 112(e}(4) or
114(f)(2){A), those copyright owners of
sound recordings and entities availing
themselves of the statutory licenses are
subject to arbitration upon the filing of
a petition by a party with a significant
interest in establishing réasonable terins

7

and rates for the statutory licenses. '

. Petitidns must be filed in accordance

with 17 U.S.C. 112(e}7), . | |

114(H)(2)(C){(31)(11), and 803(s)(1) and

may be filed anytime during the sixty-

day period beginning on July 1,2000.

See also 37 CFR 251.61. Parties should

submit petitionis to the Copyright Office

at the address listed in this notice. The =

petitioner mmust deliver an original and ' ! !

five copies to the Office. b :
Dated: January 7, 2000. ‘ ‘ ‘ ‘

David Q. Carson, |

Genera) Counsel., ; ; ; : :

[FR Doc. 00808 Filed 1-12~00; 8:45 am]

i SLLING CODE 1410-33-P

n

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION |

[Notice 00-001]

' NASA Advisory Council, Life and

Microgravity Sciencesand
Applications Advisory Committee, |

. Space Utilization Advisory
. Subcommittee; Meoting

. AGENCY: Nstional Aeronautics and

Space Administration. :

* ACTION: Notice of meeting.
| SUMMARY: In accordance with the

. Federal Advisory Committee Act, Public

Law. 92-463, as amended, the National

Aeronautics and Space Administration

annournces a meeting of the NASA

Advisory Council, Life and Microgravity

Sciences and Applications Advisory

Committee, Space Station Utilization

Advisory Subcommittee. | | |

' DATES: Wednesday, February 23, 2000,
from 8:00am.to 5:00pm.

‘ SSES: Lunar and Planetary |

* Institute, 3600 Bay Area Boulevard,

. Holstop, Texas, = . = =

| FOR FURTHER INFORMATION CONTACT: Mr. |

| Mark Uhran, Code UM, Natio; Do

| Aeronautics and Space Administration, '

- Washington, DC 20546, (202) 356-0813. |

| SUPPLEMENTARY INFORMATION: The

. meeting will be open to the public up

| to the seating capacity of theroom.
: Advance notice of attendance to the
| Exécutive Secretary is requested, The
i agenda for the meeting is as follows: .
| —Exective Presentations Lo

. —Kesponse to Prior Recommendations

1 —Special Topics Coo

! ==Development of Draft

i Recommendations

: —Recommendations S
I Itis imperative that the meeting be! 1 1 1
| held on this daté to accommodate the P
' scheduling priorities of the key | |

| participants. Visitors will be requested
' to dign a visitor's register. @ | |
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traffic may resume normal operations.
At the discretion of the Patrol
Commander. between scheduled racing
events, traffic may be permitted to
resume normal operations.

{2) A succession of not fewer than 5
short whistle or horn blasts from a
patrol vessel will be the signal for any
and all vessels to take immediate steps
to avoid collision. The display of an
orange distress smoke signal from a
patrol vessel will be the signal for any
and all vessels to stop immediately.

(3) Spectators are required to maintain
a safe distance from the racecourse at all
times.

{c) Dates. This section is effective at
9 a.m. and terminates at 5 p.m. EDT
each day on October 9 and 10, 1999.

Dated: September 3. 1999.
G.W. Sutton.

Captain U.S. Coast Guard. Acting
Commander, Seventh Coast Guard District.

[FR Doc. 9924402 Filed 9-17-99: 8:45 am)}
BRLING CODE 4910-15-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201
[Docket No. RM 99-5A]

Notice and Recordkeeping for
Nonsubscription Digital Transmissions

AGENCY: Copyright Office, Library of
Congress.
ACTION: Interim rule amendment.

SUMMARY: To adjust for changes brought
about by the passage of the Digital
Millennium Copyright Act of 1998, the
Copyright Office of the Library of
Congress is amending the regulation
that requires the filing of an initial
notice of digital transmissions of sound
recordings under statutory license with
the Copyright Office.

EFFECTIVE DATE: September 20, 1998.
FOR FURTHER INFORMATION CONTACT:
David O. Carson. General Counsel, or
Tanya M. Sandros. Attorney Advisor.
Copyright GC/I&R. P.O. Box 70400,
Southwest Station. Washington, DC
20024. Telephone: (202) 707-8380.
Telefax: (202) 707-8366.
SUPPLEMENTARY INFORMATION:

Background

On November 1. 1995, Congress
enacted the Digital Performance Right in
Sound Recordings Act of 1995
(*DPRA™), Public Law 104-39. 1089 Stat.
336 (1995). The DPRA gave to sound
recording copyright owners an exclusive
right to perform their works publicly by

means of a digital audio transmission.
17 U.S.C. 106(6). The new right,
however, was subject to certain
limitations. including exemptions for
sertain digital transmissions. 17 U.S.C.
114(d)(1). and the creation of a statutory
license for nonexemnpt digital
subscription services. 17 U.S.C.
114(d){2).

The statutory license requires
adherence to regulations under which
copyright owners may receive
reasonable notice of use of their sound
recordings under the statutory license,
and under which entities performing the
sound recordings shall keep and make
available records of such use. 17 U.S.C.
114{f)(2). On May 13, 1996, the
Copyright Office initiated a rulemaking
proceeding to promulgate regulations to
govern the notice and recordkeeping
requirements. 61 FR 22004 (May 13,
1996). This rulemaking concluded with
the issuance of interim rules governing
the filing of an initial notice of digital
transmissions of sound recordings
under the statutory license, 37 CFR
201.35, and the filing of reports of use
of sound recordings under statutory
license, 37 CFR 201.36. See 63 FR 34289
(June 24, 1998).

At the time these regulations were
issued, only three noninteractive,
subscription, digital transmissions
services (DMX. Inc., Digital Cable Radio
Associates/Music Choice. and Muzak,
Inc.) ? were in operation and considered
eligible for the license. Consequently,
the Office prescribed a period for filing
initial notices which required any
service already operating in accordance
with the section 114 license to submit
its notice within 45 days of the effective
date of the regulation. Section 201.35(f)
reads, in part, as follows: “'A Service
shall file the Initial Notice with the
Licensing Division of the Copyright
Office prior to the first transmission of
sound recordings under the license, or
within 45 days of the effective date of
this regulation.” (Emphasis added).

Subsequently, the President signed
into law the Digital Millennium
Copyright Act of 1998 (“DMCA"™).
Among other things, the DMCA
expanded the section 114 compulsory
license to allow a nonexempt. eligible
nonsubscription transmission service
and a preexisting satellite digital audio
radio service to perform publicly a
sound recording by means of certain
digital audio transmnissions. subject to
compliance with notice and
recordkeeping requirements. 17 US.C.
114(f. :

! These services were incorrectly identified in the
August 4, 1989. notice as nonsubscription services.

The notice and recordkeeping
requirements found in §§201.35 and
201.36 would appear to apply to any
service eligible for the section 114
license. including those newly eligible
to use the license under the amended
provisions of the license. However,
these regulations provide no
opportunity for a newly eligible
nonsubscription transmission service
which was in service prior to the
passage of the DMCA to make a timely
filing of its initial notice of
transmission. Therefore. the Copyright
Office proposed an amendment 1o
§ 201.35(f) which would extend the
period for filing the initial notice to
October 15. 1999. in order to allow the
eligible nonsubscription services which
were in operation prior to the passage of
the DMCA an opportunity to file their
initial notice timely. 64 FR 42316
(August 4. 1999).

On Septernber 2. 1999, the Recording
Industry of America. Inc. ("RIAA™) filed
a comrment supporting, in general, the
Office’s proposal 10 amend the date by
which a nonexempt, eligible
nonsubscription service already in
operation could file a timely initial
notice. RIAA expressed concern,
however. that the proposed language is
overly broad and would allow not only
the newly eligible nonsubscription
services an opportunity to file an initial
notice timely, but inadvertently extend
the filing period for any preexisting
digital subscription services which had
not filed in accordance with the original
rule. To avoid any confusion on this
point. the Office is amending the rule to
indicate that any subscription service in
operation prior to September 3, 1998,
had until that date to file its initial
notice with the Copyright Office, in
addition to establishing an October 15,
1998, filing deadline for any eligible,
nonsubscription service which is
currently in op